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Frivolous and Vexatious Litigation in the Irish Courts: 
Challenges, Remedies, and Reform  

Adam McCarthy∗ 

Abstract: This article examines the persistent challenge posed by frivolous and 
vexatious litigation within the Irish judicial system, analysing its impact on judicial 
efficiency and public confidence in the administration of justice. It critically 
evaluates current Irish legislative frameworks and judicial measures designed to 
mitigate procedural abuse, including Litigation Restriction Orders and security for 
costs orders, highlighting both their strengths and limitations. Drawing comparative 
insights from jurisdictions such as England, Australia, New Zealand, and Singapore, 
the article identifies proactive management strategies and legislative reforms that 
have proven effective internationally. Furthermore, it explores the ethical 
considerations faced by legal practitioners when addressing vexatious claims, 
underscoring the need for heightened professional responsibility and proactive 
judicial oversight. The analysis concludes by advocating for targeted reforms—
including graduated civil restraint mechanisms, comprehensive case management 
innovations, and strategic modernisation of judicial infrastructure—as necessary 
responses to safeguard both access to justice and judicial efficiency. Ultimately, 
the article argues that Ireland’s judicial system must adopt a coordinated, nuanced 
approach, leveraging international best practices to ensure procedural integrity, 
efficiency, and sustained public trust.  

Keywords: Frivolous and vexatious litigation; Abuse of process; Litigation restriction 
orders; Access to justice; Judicial efficiency  

Introduction 
Litigation is a fundamental aspect of modern judicial systems, serving as a 
mechanism for resolving disputes and upholding the rule of law. However, the 
misuse of this vital process through frivolous and vexatious claims threatens to 
undermine its integrity. These cases, often pursued without merit or for improper 
purposes, impose undue burdens on the courts, litigants, and the legal profession. 
The persistence of such litigation in Ireland, as in many jurisdictions, reveals 
vulnerabilities within the system that demand urgent attention. 

∗ Adam McCarthy BL is a litigation lawyer at Robert Emmet Bourke & Co Solicitors 
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The phenomenon of vexatious litigation raises complex questions about the 
balance between access to justice and the efficient administration of the courts. 
The Irish Constitution enshrines the right of individuals to seek redress through the 
courts, however, this right is not absolute. The judiciary is tasked with safeguarding 
this principle while preventing its exploitation. Recent cases such as Ulster Bank 
DAC v McDonagh1 and Fox v Data Protection Commissioner2 have highlighted the 
pressing need for effective safeguards against baseless claims. 

In addition to systemic pressures, vexatious litigation creates ethical 
considerations for legal practitioners. Solicitors and barristers must navigate a 
delicate tension between their duty to represent clients and their responsibility to 
uphold the integrity of the judicial process. This dual obligation becomes 
particularly challenging when representing clients whose motivations or cases may 
be questionable.  

This article investigates these issues in depth, offering a detailed exploration of the 
systemic impacts and ethical challenges associated with frivolous litigation in 
Ireland, as well as its prevalence in the jurisdiction. It evaluates existing legal 
remedies, including Litigation Restriction Orders (LROs) — formerly referred to as 
Isaac Wunder Orders (IWOs)3 — which are designed to prevent persistent litigants 

 
1 Ulster Bank DAC v McDonagh & Ors [No 3] [2024] IEHC 609. The McDonaghs sought to set aside a 
High Court judgment delivered in 2020, already upheld on appeal, on the basis of serious allegations 
of fraud against Ulster Bank’s legal advisors, including a former Attorney General. They claimed key 
evidence had been deliberately withheld from the original trial. However, after briefly obtaining legal 
advice, they withdrew the allegation, accepting on affidavit that they had no evidence to support it. 
What remained of their application was an argument that certain ‘new’ or unredacted documents 
might have changed the outcome of the case—a submission Twomey J dismissed as hopeless and 
vexatious, noting that the underlying dispute arose from the McDonaghs’ €22 million loan default 
and failed attempt to develop the Kilpedder Site. 
2  Fox v Data Protection Commissioner [2024] IECA 92. The Court of Appeal dismissed a further 
appeal by Mr Fox arising out of a long-running data access dispute with his former employer, the 
National Gallery of Ireland. The case had already been through multiple hearings in the Circuit Court 
and High Court. Mr. Fox’s core complaints, including allegations of covert surveillance and breaches 
of data protection law, had been carefully investigated and largely rejected. Despite this, he 
persisted with appeals which the Court ultimately found were based on fundamental 
misunderstandings of basic legal principles, including the burden of proof. His arguments were 
described as ‘misconceived’ and amounting to an abuse of process, particularly as he failed to 
identify a point of law on which to ground his appeal. Noonan J noted the serious drain on court 
resources caused by such relentless and unnecessary litigation, observing that the consequence 
was enormous cost, delay, and a burden ultimately borne by the taxpayer. 
3 Isaac Wunder Orders (IWOs) are court orders used in Irish law to restrict individuals from initiating 
further legal proceedings without prior judicial approval. Named after the case Wunder v Hospitals 
Trust (1940) Ltd [1966] WJSC-SC 383, IWOs are typically issued to prevent litigants who have made 
repeated vexatious or frivolous claims from abusing the judicial process. The orders serve as a 
safeguard to protect court resources and opposing parties from repetitive, baseless claims, while 
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from initiating meritless claims without judicial approval. Recent cases indicate a 
shift in terminology, with the courts increasingly adopting LRO to more accurately 
reflect the function of these orders. 4  Given that the terms IWO and LRO are 
presently used interchangeably by various judges, both terms will be used in 
tandem throughout this article for consistency. The article also considers 
procedural and legislative reforms that could enhance judicial efficiency without 
compromising fundamental rights. Drawing on comparative perspectives, it seeks 
to chart a path toward a balanced approach that respects both the need for access 
to justice and the imperative of maintaining an efficient process.  

Defining Vexatious Litigation: Scope and Prevalence 
Vexatious litigation involves the misuse of judicial processes through claims that 
lack a statutory or legal basis, claims which are barred by doctrines like res judicata5 
or the rule in Henderson v Henderson,6 or are otherwise frivolous, misconceived, or 

 
balancing the constitutional right of access to justice; see further Anthony Moore, ‘Isaac Wunder 
Orders’ (2001) 1 Judicial Studies Institute Journal 137, which traces the historical development of 
IWOs from Keaveney v Geraghty through Wunder, examines their constitutional justification under 
Article 40.3 of the Irish Constitution, analyses their compatibility with the European Convention on 
Human Rights, and outlines the proportionality principles that courts must apply when imposing 
such restrictions. 
4 Recent High Court judgments indicate a shift from the term Isaac Wunder Order (IWO) to Litigation 
Restriction Order (LRO) to provide greater clarity regarding the function of these judicial restrictions; 
in A (A Person with Disabilities) v Health Service Executive & Cork University Maternity 
Hospital [2024] IEHC 747 [4], Hyland J explicitly referred to an IWO as a Litigation Restriction Order 
(LRO), emphasising that this terminology better conveys its preventative function; similarly, 
in Houston v Reynolds, Ireland & Ors [2025] IEHC 58 [1], Sanfey J used LRO while acknowledging its 
traditional designation as an IWO. This evolving terminology aligns with the judiciary’s broader 
efforts to improve procedural transparency and ensure accessibility, particularly for self-
represented litigants. 
5 In Donohoe v Browne [1986] IR 90, Gannon J held that the plaintiff could not complain of a denial of 
access to the High Court where his action for personal injuries had been barred as res judicata 
(because of an earlier binding determination of the Circuit Court that he was solely to blame for the 
traffic accident that gave rise to the proceedings); see also Sheehan v Solicitors Disciplinary 
Tribunal [2022] IESC 9, where the Supreme Court confirmed that res judicata operates as a 
substantive defence within proceedings, rather than depriving a tribunal of jurisdiction, and is 
properly raised during the course of an appeal or hearing.  
6 Henderson v Henderson (1843) 3 Hare 100, 67 ER 313, at [115]: ‘[t]he Court requires the parties to 
that litigation to bring forward their whole case, and will not (except under special circumstances) 
permit the same parties to open the same subject of litigation in respect of matter which might have 
been brought forward as part of the subject in contest, but which was not brought forward, only 
because they have, from negligence, inadvertence, or even accident, omitted part of their case. The 
plea of res judicata applies, except in special cases, not only to points upon which the Court was 
actually required by the parties to form an opinion and pronounce a judgment, but to every point 
which properly belonged to the subject of litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time’; see further Munnelly v Hassett & Ors [2022] IEHC 
632 [36]. In this case, Barr J reaffirmed the rule in Henderson v Henderson, holding that re-litigating 
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futile in nature. The judgment of Birmingham J (as he then was) in Nowak v Data 
Protection Commissioner provides valuable commentary on the interpretation of 
“frivolous” and “vexatious” within the context of Irish law. Birmingham J stated: 

Frivolous, in this context, does not mean only foolish or silly, but rather a 
complaint that was futile, or misconceived or hopeless in the sense that it 
was incapable of achieving the desired outcome. 7  

Further elaborating on the judicial approach to such litigation, Birmingham J in J O’N 
v S McD & Ors observed that the terms frivolous and vexatious are not 
merely pejorative labels but are legal terms of art: 

The words “frivolous” and “vexatious” are terms of art, they are legal terms 
and they are not used in a pejorative sense. They merely mean that the 
plaintiff has no reasonable chance of succeeding and that, because there is 
no reasonable chance of success, it is frivolous to bring the case. By the 
same token it imposes a hardship on the defendant if he has to expend time, 
effort and money in defending an action which cannot succeed and that is 
regarded as vexatious.8 

In Fox v McDonald, Irvine J (as she then was) considered the meaning to be 
attributed to the terms ‘frivolous’ and ‘vexatious’ in the context of litigation: 

Proceedings which are regularly struck out as ‘frivolous’ or ‘vexatious’ are 
proceedings clearly destined to cause irrevocable damage to a defendant, 
such as where a defendant is asked to defend the same claim for a second 

 
matters which could and should have been addressed in earlier proceedings constitutes an abuse 
of process. He emphasised that while the courts must safeguard access to justice, they also bear a 
responsibility to protect defendants and third parties from undue burdens caused by repeat litigation. 
On appeal, the Supreme Court in Munnelly v Hassett & Ors [2023] IESC 29 overturned the High 
Court’s decision on its application of the rule to the facts, holding that the plaintiff’s second set of 
proceedings arose from the same factual matrix as her earlier failed claim and were properly barred 
by the rule in Henderson v Henderson. The general reaffirmation of the principle itself by the High 
Court was left undisturbed; see also Cunningham v Intel [2013] IEHC 207, where Hedigan J gave a 
pithy explanation of the rationale for the rule in Henderson v Henderson, at [8]; see further David A R 
Williams QC and Mark Tushingham, ‘The Application of the Henderson v Henderson Rule in 
International Arbitration’ (2014) 26 Singapore Academy of Law Journal 1036, where the authors trace 
the historical development of the rule, explain its application in arbitration contexts, and emphasise 
the principle that parties must raise all matters arising from the same factual matrix in earlier 
proceedings where possible, in order to avoid procedural unfairness and promote finality. 
7  Nowak v Data Protection Commissioner [2012] IEHC 449, at [20]. The judgment highlights the 
importance of judicial discretion in filtering out claims that lack a legitimate legal basis, ensuring 
that the court's resources are not unduly consumed by matters that cannot result in a practical or 
legal remedy. 
8 JO’N v S McD & Ors [2013] IEHC 135, at [18]. 
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time or where a plaintiff seeks to avail of the scarce resources of the courts 
to hear a claim which has no prospects of success.9 

These judicial interpretations accentuate the fundamental principle that while 
access to justice must be safeguarded, it must also be balanced against the 
imperative to protect the courts from procedural abuse. The administration of 
justice demands that claims which are plainly incapable of success should not be 
permitted to consume limited judicial resources or subject defendants to 
unnecessary hardship. 

The Law Society of Ireland has highlighted how lawsuits it categorises as “Strategic 
Litigation Against Public Participation” (SLAPPs) represent a particularly insidious 
form of vexatious litigation, using legal processes to silence critics and deter 
legitimate public participation. These cases often draw in third parties, such as 
public bodies or private individuals, through overbroad discovery requests, creating 
additional financial and administrative burdens.10 While the ultimate dismissal of 
these cases does demonstrate the resilience of the system, the prolonged 
process leading up to such outcomes can still impose significant 
costs on defendants who are often forced to endure disruption, expense, and 
the stress of litigation. Moreover, third parties, including public bodies, may 
become entangled in the process, through extensive discovery requests, thereby 
diverting their resources and attention from core functions. As the court in Ulster 
Bank DAC v McDonagh acknowledged, the financial toll that such claims cause to 
defendants and the taxpayer funded court system can be high: 

This begs the question of whether there is anything which can be done to 
prevent and/or reduce the number of individual litigants, like the McDonaghs, 
with nothing to lose, taking hopeless and vexatious claims (and subsequent 
appeals), and thereby imposing huge financial loss on defendants (in the 
form of irrecoverable legal costs) and also putting a huge drain on taxpayer 
funded court resources.11  

 
9 Fox v McDonald [2017] IECA 189, at [20]. 
10 Law Society of Ireland, Submission on the Draft Recommendation of the Committee of Ministers 
on Countering the Use of Strategic Litigation Against Public Participation (SLAPPs) (August 2023), [6]. 
The submission welcomes the Council of Europe’s efforts to address SLAPPs and stresses the need 
to balance protection against abusive litigation with safeguarding access to justice. It highlights the 
rise of SLAPP-type proceedings in Ireland, especially against journalists and environmental 
defenders, and endorses procedural safeguards such as early dismissal mechanisms, cost 
protection, and support for victims of abusive claims. 
11 Ulster Bank DAC (n 1), at [53].  
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Understanding the scope and prevalence of vexatious litigation in Ireland requires 
a nuanced examination of the legal frameworks, judicial responses, and systemic 
vulnerabilities. As recognised by Costello J in Barry v Buckley12 , the courts possess 
an inherent jurisdiction to restrain frivolous or vexatious proceedings. Costello J’s 
remarks remain apposite today, given the continuing challenge such claims pose to 
the administration of justice. In Ulster Bank DAC v McDonagh, the litigants pursued 
multiple “hopeless/vexatious claims” over a decade imposing significant financial 
and procedural burdens on the defendants. 13  Twomey J’s commentary in the 
judgment – where he describes the legal arguments of the defendants as “bizarre”14 
– highlights a critical systemic weakness: individual litigants, unlike corporate 
entities, can avoid the financial consequences of abusive litigation because they 
are generally not required to provide security for costs at the outset, even where 
they have a history of meritless claims. When costs are ultimately awarded against 
them, they may lack sufficient assets to satisfy the judgment or may actively evade 
enforcement by having no assets in their own name. This makes cost orders 
effectively meaningless, allowing them to engage in repeated litigation with little 
personal financial risk.15 

A similar concern arose in Fox v Data Protection Commissioner, in which the Court 
of Appeal was required to address protracted litigation made “without any regard to 
what the legislation actually provides for”.16 Despite the limited statutory scope for 
appeals on points of law, the appellant persistently sought to reargue factual 
matters long settled by the Data Protection Commissioner and affirmed by both the 
Circuit Court and High Court. Noonan J, delivering judgment, characterised the 
litigation as an abuse of process, driven by a ‘fundamental misunderstanding of the 
law’ and marked by a deliberate refusal to engage with the limits of the appellate 
jurisdiction. The judgment highlights the strain such litigation places on public 
resources and the risk of burdening the taxpayer where costs orders prove 
unenforceable. It also illustrates how well-intentioned legal pathways — such as 
access to regulatory appeals — can be abused by litigants who pursue litigation 
with persistence in the absence of any legitimate legal grounds. Fox v Data 
Protection Commissioner further highlights the broader pattern observed by the 

 
12 Barry v Buckley [1981] IR 306. 
13 Ulster Bank DAC (n 1), at [28]. 
14 Ulster Bank DAC (n 1), at [30]. 
15 In McGreal v Minister for Housing Local Government and Heritage of Ireland (No 4) [2025] IEHC 163, 
[6]. Humphreys J declined to award costs against the applicant despite characterising the 
application as frivolous and vexatious, noting that an Isaac Wunder order would be a more effective 
means of curbing repeated meritless litigation than reliance on costs alone. 
16 Fox v Data Protection Commissioner (n 2), at [75]. 
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courts: that vexatious conduct is not always malicious in intent, but can equally 
arise from persistent misapprehension or wilful defiance of procedural boundaries, 
resulting in significant expense to those caught up in it.17  

In Ulster Bank DAC v McDonagh, Twomey J emphasised the importance of requiring 
plaintiffs to provide financial security, particularly where their claims are persistent, 
meritless, and impose undue costs on defendants. By doing so, Twomey J 
highlighted that security for costs acts as both a deterrent and a safeguard, ensuring 
that litigants are not left to bear the financial burden of defending baseless claims 
while protecting the efficient administration of justice:  

The most effective deterrent against hopeless and vexatious claims by 
individual litigants is not a court order for costs after the claim is dismissed 
that will/may never be paid. Instead, it seems to this Court that the most 
effective deterrent against hopeless and vexatious claims is the actual 
payment, upfront in security for costs, even of a relatively minor amount of 
money, before they can proceed with the litigation…18 

The court’s approach to security for costs is rooted in the principle that defendants 
should not be left carrying the financial burden of defending claims where there is a 
genuine risk that the plaintiff will be unable to meet an adverse costs order. 
In Beakonford v Stokes, 19  Twomey J applied the test set out in Quinn v 
PricewaterhouseCoopers,20 requiring courts to assess whether the defendant has 
a prima facie defence and whether the plaintiff lacks the means to pay costs if 
unsuccessful.21 If both conditions are met, security for costs should be granted 
unless exceptional circumstances dictate otherwise.22 This judgment is particularly 
relevant in the context of frivolous and vexatious litigation as it highlights the 
limitations of conventional costs orders in deterring persistent, meritless claims. 
Twomey J recognised that defendants often incur significant legal expenses 
defending such actions with little prospect of recovering costs from litigants who 

 
17 See Fox v Data Protection Commissioner (n 2).  
18 Twomey J, Ulster Bank DAC (n 1), at [57]. 
19 Beakonford v Stokes & Anor [2025] IEHC 22. 
20 Quinn v PricewaterhouseCoopers [2021] IESC 15. 
21 See McGreal (n 15). 
22 This position must be tempered by the default principle outlined by Clarke J (as he then was) 
in Farrell v Bank of Ireland [2012] IESC 42, [2013] 2 ILRM 183, where the Supreme Court held that, 
absent a significant countervailing factor, the balance of justice as between the parties ordinarily 
requires that no security for costs should be ordered. Further, as noted in Kelly: The Irish 
Constitution (5th edn, Bloomsbury 2018) [7.3.217], “it is worth noting that the poverty of a plaintiff is 
not, in itself, sufficient reason to grant an order requiring the provision of security for costs,” 
citing Goode Concrete v CRH [2012] IEHC 116 [28]. 
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have no assets or who strategically evade liability. His emphasis on upfront security 
for costs as a practical safeguard highlights the judiciary’s growing concern over the 
misuse of litigation as a means of harassment or delay. This approach serves not 
only to protect defendants but also to preserve the integrity of the legal system by 
filtering out baseless claims before they consume disproportionate court resources. 

While statistical data on the exact prevalence of such litigation is scarce, anecdotal 
suggests a rising trend, exacerbated in particular by the growing prevalence of self-
represented litigants. 23 Similar challenges arise in jurisdictions such as England 
and Wales 24 , where mechanisms like Civil Restraint Orders (CROs) have been 
introduced to address systemic vulnerabilities. 25  Further empirical research — 
beyond anecdotal observation26 — is required to more accurately assess whether 
there has, in fact, been an increase in the incidence of frivolous and vexatious 
litigation before the courts generally. 

The Rules of the Superior Courts, particularly Order 19, rule 28, empower courts to 
strike out such claims, while their inherent jurisdiction allows for dismissal based 
on evidence that the claims are an abuse of process. In Fay v Tegral Pipes Limited,  
the Supreme Court set out the bases upon which an application to strike out or 
dismiss proceedings may be brought, referring to Order 19, Rule 28: 

The Court may order any pleading to be struck out, on the ground that it 
discloses no reasonable cause of action or answer and in any such case or 
in case of the action or defence being shown by the pleadings to be frivolous 

 
23 Law Society Gazette, “Lay litigants ‘problematic’, says Law Society” (11 January 2022)  
https://www.lawsociety.ie/gazette/top-stories/2021/12-december/Lay-litigants-can-be-
problematic-says-Law-Society/ (accessed 7 July 2025). The article cites remarks by Ms Justice Nuala 
Butler and the Law Society noting the increased demands on court time caused by growing 
prevalence of litigants-in-person, including repetitive and poorly structured pleadings, multiple 
applications, and a reluctance to accept adverse rulings—all of which contribute to inefficiency and 
delay in the courts. 
24  David Giles and Maurice Rifat, Vexatious Litigants and Civil Restraint Orders: A Practitioner’s 
Handbook (Wildy, Simmonds and Hill Publishing, 2014). 
25 See Practice Direction 3C – Civil Restraint Orders, issued under the Civil Procedure Rules (CPR), 
which provides a structured framework for restraining vexatious litigants in England and Wales. The 
practice direction categorises Civil Restraint Orders (CROs) into three levels: (1) Limited Civil 
Restraint Orders, applicable within specific proceedings where a party has made multiple meritless 
applications; (2) Extended Civil Restraint Orders, which apply across related claims in the High Court 
or County Court where a litigant persistently issues baseless proceedings; and (3) General Civil 
Restraint Orders, the most severe, prohibiting the litigant from initiating any claim or application in 
designated courts without prior judicial permission. These measures aim to prevent the repetitive 
misuse of judicial resources while ensuring that courts remain accessible for legitimate claims. 
26 See Law Society Gazette (n 23). 

https://www.lawsociety.ie/gazette/top-stories/2021/12-december/Lay-litigants-can-be-problematic-says-Law-Society/
https://www.lawsociety.ie/gazette/top-stories/2021/12-december/Lay-litigants-can-be-problematic-says-Law-Society/
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or vexatious, the Court may order the action to be stayed or dismissed, or 
judgment to be entered accordingly, as may be just.27 

The Supreme Court also pointed to the inherent jurisdiction to stay, strike out or 
dismiss pleadings where no cause of action is disclosed or if the claim is frivolous 
or vexatious. McCracken J, on behalf of the court, set out the rationale for the 
jurisdiction as follows:  

While the words frivolous and vexatious are frequently used in relation to 
applications such as this, the real purpose of the jurisdiction is to ensure that 
there will not be an abuse of the process of the courts. Such abuse cannot 
be permitted for two reasons. Firstly, the courts are entitled to ensure that 
the privilege of access to the courts, which is of considerable constitutional 
importance in relation to genuine disputes between parties, will only be used 
for the resolution of genuine disputes and not as a forum for lost causes 
which, no matter how strongly the party concerned may feel about them, 
nevertheless have no basis for a complaint in law. The second and equally 
important purpose of the jurisdiction is to ensure that litigants will not be 
subjected to the time consuming, expensive and worrying process of being 
asked to defend a claim which cannot succeed.28 

Order 19, Rule 28 of the Rules of the Superior Courts was amended by SI No 
456/2023, which took effect on 22 September 2023. The revised rule broadens the 
grounds on which a court may strike out proceedings, allowing for dismissal where 
a claim: 

• Discloses no reasonable cause of action; 
• Amounts to an abuse of process; 
• Is bound to fail; or 
• Has no reasonable chance of succeeding. 

While the amendment clarifies the scope of the rule, it does not substantially lower 
the threshold for striking out a claim.29 The courts continue to apply a strict test, 

 
27 Fay v Tegral Pipes Limited [2005] IESC 34, at [7]. 
28 ibid [10]. 
29 See Kelly: The Irish Constitution (5th edn, Bloomsbury 2018) [7.3.194] – [7.3.201], discussing the 
courts’ inherent jurisdiction to strike out proceedings that are frivolous, vexatious, or an abuse of 
process; the constitutional permissibility of orders for security for costs; and the principle that while 
access to justice is fundamental, it does not preclude proportionate procedural restrictions to 
protect the administration of justice and the rights of defendants. 
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ensuring that only clearly unstateable claims or cases involving an abuse of process 
are dismissed at a preliminary stage.30 

In Davey v Wallace and Etherington, 31  Phelan J provided important guidance on 
the application of the amended rule. She observed that the amendment does 
not alter the established approach but rather incorporates existing judicial 
principles into the text of the rule. Phelan J reiterated that the power to strike out 
proceedings should be used sparingly and only in clear cases where a claim is 
manifestly unsustainable. She stressed that such applications should not be 
treated as a means of summarily resolving factual or legal disputes, particularly 
where a claim — though weak or defective — could still be remedied by amendment. 
Her ruling highlights the courts’ reluctance to foreclose litigation at an early stage, 
particularly where factual disputes remain unresolved or alternative legal 
arguments might be available.32  

In O’Malley v National Standards Authority of Ireland,33 Simons J similarly noted that 
the amendment codifies existing jurisprudence and aligns the rule more closely 
with the court’s inherent jurisdiction to strike out claims. 

One of the defining features of vexatious litigation is the repeated pursuit of claims 
that have already been adjudicated, often in disregard of the age-old principle of res 
judicata. This doctrine, which prohibits the re-litigation of matters that have been 
finally determined by a court or tribunal, serves as a cornerstone of legal finality and 
judicial efficiency. In the context of vexatious proceedings, litigants may attempt to 
reframe old grievances through marginally altered pleadings or reconstituted legal 
arguments, effectively seeking a second or third bite at the cherry. The Irish courts 
have consistently reaffirmed that such conduct undermines the integrity of the 
justice system and imposes undue strain on court resources. For example, 
in Morgan v The Labour Court & Kildare and Wicklow ETB, 34 the Court of Appeal 

 
30 See further, Eoin Pentony and Edward Murray, “2 Fast, 2 Frivolous: ‘Vexatious’ claims before the 
courts,” Law Society Gazette, April 2023, 26–31 which examines the grounds upon which courts may 
dismiss claims under Order 19, Rule 28 of the Rules of the Superior Courts and outlines four primary 
categories of claims that the courts are likely to strike out: (1) those with no statutory or legal basis, 
(2) those barred by res judicata or the Henderson v Henderson rule, (3) claims that are statute-barred, 
and (4) those deemed futile, misconceived, or irremediable. The article also explores the courts' 
inherent jurisdiction to strike out proceedings and provides a discussion of case law that illustrates 
the application of these principles. 
31 Davey v Wallace and Etherington [2025] IEHC 146. 
32  ibid [73]-[75]. Phelan J refused to dismiss the plaintiff’s claim, holding that the validity of the 
receivers’ appointment was still an open question and that the claim—despite its shortcomings—
was not necessarily doomed to fail. 
33 O’Malley v National Standards Authority of Ireland & Anor [2024] IEHC 500. 
34 Morgan v The Labour Court & Kildare and Anor [2025] IECA 4.  
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upheld the application of res judicata to employment-related claims that had 
already been rejected, highlighting the limited role of statutory appeals and the 
importance of procedural finality in curbing litigation abuse. 

In Ireland, the persistence of vexatious litigation raises urgent and complex 
questions about access to justice and the effective administration of the judicial 
system. The courts are constitutionally mandated to remain open to all citizens, 
ensuring that every individual has the opportunity to seek legal remedies. However, 
this principle of open access must be carefully balanced against the judiciary’s duty 
to safeguard finite resources, prevent abuse of process, and maintain fairness for 
legitimate litigants. Frivolous and vexatious claims impose a disproportionate 
burden on the judicial system, diverting limited time and resources away from 
meritorious cases and undermining the efficient administration of justice. If left 
unchecked, these claims will not only contribute to delays and backlogs, but also 
could work to erode public confidence in the judiciary’s efficiency and ability to 
administer justice effectively. A failure to implement effective deterrents and 
procedural safeguards to sufficiently address this misuse of court processes 
undermines the rights of legitimate litigants, depriving them of timely resolutions 
and increasing litigation costs. Therefore, striking the appropriate balance requires 
proactive measures, including streamlined dismissal mechanisms, judicial 
discretion to intervene early, and robust procedural tools to deter abuse while 
upholding the fundamental right of access to justice. 

Systemic Implications: Access to Justice vs. Judicial Efficiency 
Balancing access to justice with judicial efficiency is vital to the integrity of any legal 
system. In Ireland, the right of access to the courts has long been recognised as a 
constitutional right, as articulated by Kenny J in Macauley v Minister for Posts and 
Telegraphs,35 where it was affirmed that access to the courts is part of the general 
guarantee of personal rights under Article 40.3.1° of the Constitution. However, this 
right is not absolute and must be weighed against the efficient administration of 
justice. In Talbot v Hermitage Golf Club, the Supreme Court, per Charleton J, 
emphasised that while the right of access to the courts is fundamental, it must be 
balanced against the duty of the judiciary to use finite court resources prudently. 
The Court affirmed that it is both proper and necessary to impose reasonable limits 
on oral submissions and to allocate a measured amount of time to each party for 

 
35 Macauley v Minister for Posts and Telegraphs [1966] IR 345. 
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the conduct of their case, in the interests of efficiency and fairness within the 
litigation process.36 

The constitutional right to litigate, as affirmed in Grant v Roche Products, 37  is a 
fundamental principle that underpins the Irish legal system. In Grant, the Supreme 
Court rejected the notion that civil litigation is merely a mechanism for financial 
compensation, emphasising that it also serves an essential function in the 
vindication of rights. The court recognised that, in some cases, access to the courts 
is necessary not only to recover damages but also to establish accountability and 
ensure that wrongdoing is publicly acknowledged. This judgment highlights the 
importance of maintaining an open and accessible judicial system where legitimate 
claims can be heard. However, this right is not absolute. As noted in Ó Domhnaill v 
Merrick, 38  access to the courts must be balanced against the need to protect 
judicial resources from misuse. While the courts must remain open to all, they also 
have a duty to prevent litigation from becoming a tool for delay, obstruction, or 
harassment. The distinction between cases like Grant, where the plaintiff sought a 
substantive determination of liability, and those involving vexatious litigants, who 
initiate claims with no prospect of success, highlights this tension. Without 
appropriate procedural safeguards, frivolous claims can and do obstruct the 
administration of justice by consuming court time that should be allocated to 
meritorious cases39 

The Court of Appeal’s judgment in GM v IM 40  exemplifies the growing judicial 
concern with balancing the right of individual litigants to access the courts against 
the imperative of protecting the judicial system — and opposing parties — from 
persistent and unmeritorious litigation. The case arose from highly protracted and 

36 Talbot v Hermitage Golf Club [2014] IESC 57. 
37 Grant v Roche Products [2008] IESC 35; see further Delany and McGrath, Civil Procedure (5th edn, 
Round Hall 2021) [6]–[57], discussing Grant v Roche Products (Ireland) Ltd, where the plaintiff 
pursued a wrongful death action not merely for financial compensation but to establish causation 
and accountability. The authors note that the courts accepted that such a motive was legitimate and 
within the proper purpose of the litigation process, reaffirming the constitutional right to litigate even 
where the primary relief sought is the vindication of rights rather than damages. 
38 Ó Domhnaill v Merrick [1984] IR 151.  
39 See Gaultier v Four Judges of the Court of Appeal & Ors [2025] IEHC 334, where the High Court 
dismissed an application seeking, under the guise of a quo warranto remedy, to challenge a prior 
Court of Appeal judgment and remove its judges from office. The Court held that the application was 
a further attempt to relitigate matters already determined and exemplified the type of repeated and 
unfounded proceedings that strain judicial resources. 
40 GM v IM [2024] IECA 169; the Supreme Court has since granted leave to appeal, identifying as a 
matter of general public importance the question of whether and in what circumstances an Isaac 
Wunder order may be made in family law proceedings concerning access and maintenance: see GM 
v IM [2024] IESCDET 117. 
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contentious family law proceedings, during which the applicant initiated or 
prolonged numerous actions relating to access and maintenance, including 
repeated appeals, judicial review applications, and collateral challenges to 
existing orders. The respondent, subjected to over 100 court attendances between 
2012 and 2024, argued that the litigation had become a vehicle for harassment and 
personal distress, including for the minor child. Applying the established criteria 
from Riordan v Ireland (No 4)41 and Burke v Judge Fulham,42 the Court concluded 
that the applicant’s conduct — marked by procedural abuse, failure to comply with 
orders, and a pattern of rolling over litigation — justified the imposition of 
an IWO/LRO restraining further proceedings without prior judicial permission. 43 
Woulfe J, sitting in the Court of Appeal, highlighted that such orders, while limiting 
unfettered court access, serve as a filtering mechanism to prevent systemic abuse, 
thereby preserving scarce judicial resources and mitigating harm to other litigants. 
The judgment showcases the tension at the heart of modern court administration: 
while constitutional access to justice remains sacrosanct, it must be exercised 
within the bounds of procedural integrity and judicial economy. The case highlights 
the judiciary’s growing readiness to intervene where litigation has evolved into a 
sustained misuse of the court’s processes. 

Decisions such as Ó Domhnaill v Merrick demonstrate that delays or procedural 
misuse may justify striking out claims, even where statutory limitation periods have 
not been breached, and even if the underlying claim might otherwise have merit. In 
Ó Domhnaill the Supreme Court emphasised the importance of timely litigation to 
prevent injustice and to protect the rights of other parties to a fair hearing within a 
reasonable time. Similarly, in Tuohy v Courtney44 the Supreme Court affirmed that 
the enactment of statutory limitation periods represents a constitutionally valid 
balancing of rights: the plaintiff’s entitlement to litigate, the defendant’s right to be 
protected from unjust claims, and the public interest in avoiding stale litigation. The 
Court emphasised that its role is not to substitute its own view of the balance for 
that of the Oireachtas, but only to intervene if the statutory scheme is so 
unreasonable as to constitute an unjust attack on constitutional rights.45  

41 Riordan v Ireland (No 4) [2001] 3 IR 365. 
42 Burke v Fulham [2010] IEHC 448. 
43 On the test applicable to, and the procedures governing, applications for leave to institute legal 
proceedings where an IWO/LRO is already in existence, see Riordan v Ireland (No 5) [2001] 4 IR 463; 
Kenny v Trinity College [2008] IEHC 320; and Daire v West Finance Co Ltd [2014] IEHC 271. 
44 Tuohy v Courtney [1994] 3 IR 1. 
45 ibid [47]. 
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The systemic inefficiencies caused by vexatious litigation were highlighted 
in Barrington v Attorney General46 where Twomey J criticised the disruptive impact 
of meritless applications on the judicial system. In that case, the plaintiffs, acting 
under the influence of an unqualified litigation adviser, pursued an application 
seeking to have one High Court judge overturn the decision of another — a 
procedurally untenable course of action due to the lack of jurisdiction.47 Twomey J 
observed that a full half-day of valuable High Court time had been lost on an 
application that no qualified practitioner would have pursued. Although distinct in 
nature from the prejudice arising from delay in cases such as Ó Domhnaill v Merrick, 
where the concern centres on the erosion of fair trial rights over 
time, Barrington illustrates a parallel judicial concern: the need to protect the 
integrity of the court process from procedural abuses that squander limited judicial 
resources. Similar to the challenges posed by persistent litigants as seen in Ulster 
Bank DAC, Barrington demonstrates how frivolous proceedings, often fuelled by 
pseudo-legal advice, not only disadvantage opposing parties but also impede 
access to justice for legitimate litigants waiting for their cases to be heard. The case 
further supports the argument that stronger procedural mechanisms — such as 
early dismissal powers and financial deterrents — may be a necessary step to 
protect judicial efficiency while maintaining fairness in access to the courts. 

Striking this balance calls for a mix of judicial discretion, sensible procedural 
safeguards, and, where needed, legislative support. Alternative approaches such 
as mediation or other forms of ADR could also help ease the pressure on the courts. 
At its core, what is required is the preservation of access to justice and the 

46 Barrington & Anor v The Attorney General & Ors [2025] IEHC 143. 
47 A similar issue arose in Board of Management of Wilson’s Hospital School v Burke [2024] IEHC 453, 
where the High Court dismissed an application by the defendant to set aside a judgment of another 
High Court judge. Burke sought to invoke the ‘inherent jurisdiction’ of the court to overturn a final 
ruling, arguing that it violated his constitutional rights. Sanfey J held that one High Court judge does 
not have jurisdiction to review or set aside a decision of another, except in extremely limited 
circumstances. The judgment highlights the principle of judicial finality, cautioning against a system 
where litigants could endlessly challenge rulings until they secured a favourable outcome. The court 
characterised the application as an ‘abuse of process,’ emphasising that the proper avenue for 
challenging a judicial decision is an appeal, not a collateral attack through a fresh application; see 
further McGreal v Minister for Housing Local Government and Heritage of Ireland (No 3) [2025] IEHC 
162, where the High Court dismissed an attempt by a self-represented litigant to set aside an earlier 
order of the same court. Reiterating that the appropriate mechanism for challenging judicial 
decisions is an appeal rather than collateral re-litigation, the court held that no exceptional 
circumstances existed to justify revisiting the prior ruling. The application was characterised as 
misconceived and part of a broader pattern of unmeritorious litigation, prompting Humphreys J to 
recommend an Isaac Wunder order rather than rely on costs as a deterrent. 
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prevention of misuse of the system — a difficult line to walk. And while the courts 
play a vital role in holding that line, doing so is far from easy. 

Impact on the Legal Profession and Ethical Challenges 
Frivolous and vexatious litigation not only places a heavy burden on the courts but 
also puts legal practitioners in ethically difficult positions. Advising clients whose 
cases may lack merit — or worse, are driven by improper motives — presents real 
challenges. While access to the courts is a constitutional right, reaffirmed in Grant, 
it is not without limits. Practitioners are subject to clear duties under the Legal 
Services Regulation Act 2015 to act with professional integrity and to support the 
proper administration of justice. 

Under section 13(5) of the 2015 Act, legal practitioners are required to act with 
independence and integrity, maintain proper standards of work, and uphold their 
duties to the courts. That includes a clear obligation to avoid enabling litigation that 
could amount to an abuse of process. These responsibilities are not merely 
aspirational — they are enforceable standards that align with the broader 
professional framework. Part 6 of the Act grants the Legal Services Regulatory 
Authority oversight powers in respect of professional conduct, ensuring that 
practitioners meet their ethical obligations while maintaining the integrity of the 
legal system. 

The Code of Practice for Practising Barristers, issued by the Legal Services 
Regulatory Authority, mandates that barristers act with integrity, avoid misleading 
the court, and refuse instructions that would require them to breach their legal or 
ethical obligations. 48  Rule 3.3 of the Code provides for the importance of 
independence, integrity, and proper standards of work, while Rule 3.41 affirms a 
barrister’s entitlement to refuse to advance a case with no reasonable prospect of 
success, provided that advice is given to the client clearly and, where possible, in 
writing. The Bar of Ireland’s Code of Conduct, a set of professional standards 
specific to barristers who are members of the Law Library, provides for these 
duties.49 Rule 2.1 requires barristers to act honestly and with integrity at all times. 
Rule 2.3 goes further, obliging them to uphold the honour and dignity of the 
profession and avoid any conduct that could bring the administration of justice into 
disrepute. Rule 2.5 outlines an overarching duty to support the proper and efficient 
administration of justice, which includes refraining from misleading the court or 

 
48 Code of Practice for Practising Barristers (Legal Services Regulatory Authority, commenced 26 
September 2024). 
49 Code of Conduct of the Bar of Ireland (as adopted by AGM, 22 July 2024). 
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contributing to procedural abuse. Particularly relevant here is Rule 3.25, which 
clarifies that a barrister is not in breach of their retainer if they refuse to advance a 
case or argument they believe has no reasonable chance of success — so long as 
that position is clearly explained to the client, ideally in writing. It is an important 
safeguard, providing practitioners with a principled basis to refuse to facilitate 
proceedings that cross the line into vexatiousness.50 

Similar principles apply to solicitors, who are bound by the Solicitor’s Guide to 
Professional Conduct,  issued by the Law Society of Ireland.51 This Guide stresses 
the core values of honesty, integrity, independence, and professional competence. 
Solicitors are reminded that they are officers of the court and must not act in a 
manner that facilitates misuse of the judicial process. The Guide explicitly 
recognises that solicitors must refuse instructions where to accept them would 
involve them in unprofessional conduct, and notes that failure to observe 
professional standards may result in disciplinary proceedings before the Legal 
Practitioners Disciplinary Tribunal. 

This dual obligation — to serve the client while protecting the integrity of the justice 
system — can give rise to genuine ethical challenges particularly where a client 
insists on pressing forward with a claim that is plainly without foundation. 
Practitioners must tread a fine line: advocating strongly for their clients while 
ensuring they do not contribute to litigation that wastes court time and risks 
undermining public trust in the legal process. Rule 2.19 of the Bar of Ireland’s Code 
reminds practitioners that even conduct falling short of serious misconduct can still 
breach professional standards and may give rise to disciplinary action. Where 
issues are not properly addressed, practitioners may find themselves subject to 
regulatory scrutiny — whether under the 2015 Act, the Legal Service Regulatory 
Authority (LSRA )Code of Practice, or the Bar’s own disciplinary procedures. 

Ultimately, these challenges highlight the fundamental tension at the heart of legal 
practice: the need to represent a client’s interests while remaining true to ethical 
and procedural obligations.  

 
50 It should be noted that, in the event of any inconsistency between a code of practice issued by the 
Legal Services Regulatory Authority and a professional code—such as the Bar of Ireland’s Code of 
Conduct or the Law Society’s equivalent—the LSRA's code of practice takes precedence. This is 
expressly provided for under section 22(5) of the Legal Services Regulation Act 2015, building up the 
Authority’s role as the ultimate statutory regulator of professional conduct within the legal 
profession. 
51 Law Society of Ireland, Solicitor’s Guide to Professional Conduct (4th ed, 2022). 
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Comparative Perspectives and Potential Reforms in Light of Recent 
Policy Insights 
The delayed implementation of the Civil Justice Efficiencies and Reform 
Measures,52 as outlined in the 2022 implementation plan and the Department of 
Justice, Review of the Administration of Civil Justice (the ‘Kelly Review’) 53  has 
hampered efforts to address vexatious and frivolous litigation. 54  Among the 
proposed reforms outlined in the Kelly Review is the introduction of stricter controls 
on lis pendens registrations, which are frequently deployed in frivolous claims to 
delay property sales. The plan’s recommendation to cap the validity of lis pendens 
at 28 days, extendable only through court application, would shift the evidentiary 
burden onto the registrant and curtail abuse, though this proposal has not yet been 
acted upon by the legislature.55  

Legislative changes are pivotal to curbing frivolous and vexatious litigation. 
The Kelly Review highlighted the need to modernise procedural rules that govern the 
court’s power to strike out unmeritorious claims. Specifically, it recommends 
restating Order 19, rules 27 and 28 of the Rules of the Superior Courts to better 
reflect the court’s inherent jurisdiction — without relying on outdated terminology 
such as “frivolous” and “vexatious”, which can obscure legal meaning and may 
alienate lay litigants. Instead, the Review proposes a more precise framework 
allowing the High Court to strike out claims that amount to an abuse of process, are 
bound to fail, or have no reasonable chance of success. It also recommends that 
courts be empowered to consider both pleadings and evidence where appropriate 
in assessing such applications. By reducing delays and filtering out clearly 
unstateable claims at an early stage, these reforms would promote more efficient 
case progression and align Irish procedure with best practices observed in other 
jurisdictions.56 

 
52 Department of Justice, Civil Justice Efficiencies and Reform Measures – A Civil Justice System for 
the 21st Century (May 2022) 12. 
53 ibid. The report identifies over 90 recommendations for reform across civil justice procedures and 
discovery obligations.  See also Department of Justice, Review of the Administration of Civil Justice: 
Report (October 2020) (the ‘Kelly Review’); among the proposed reforms is the introduction of 
stricter controls on lis pendens registrations, which are frequently abused in frivolous claims to 
delay property sales. The plan’s recommendation to cap the validity of lis pendens at 28 days, 
extendable only through court application, would shift the evidentiary burden onto the registrant and 
curtail abuse. However, the lack of legislative action has allowed this tactic to persist, burdening 
defendants and the courts alike. 
54 ibid [206], [207], [275], [293], [354], and [355]. 
55 ibid [140]. 
56 ibid [419].  
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The experience of in England and Wales further highlights the importance of 
balancing access and efficiency. Mechanisms such as CROs serve to limit 
vexatious claims at an early stage, enabling courts to proactively filter out baseless 
actions. CROs, as outlined in Practice Direction 3C of the Civil Procedure Rules, 
come in three forms — Limited, Extended, and General — depending on the 
frequency and severity of the litigant’s conduct.57 A Limited CRO restrains a party 
from making further applications in a specific set of proceedings without judicial 
permission. An Extended CRO applies where a party has persistently issued 
meritless claims across multiple proceedings, restricting their ability to initiate 
related litigation in the High Court or County Court. There is also provision for 
publication of a list of General Civil Restraint Orders listing those who are subject 
to such orders, the list is accessible to the public.58 A General CRO, the most severe, 
prohibits a litigant from bringing any claim in any court without prior approval, 
effectively barring them from initiating new litigation for up to three years. In 
contrast, IWOs/LROs in Ireland, while serving a similar function, are 
more reactive in nature, typically issued only after a party has engaged in serial 
vexatious litigation. Unlike CROs, which allow courts to prevent frivolous 
applications before they consume judicial time, IWOs operate as a retrospective 
sanction against litigants who have already abused the system. This difference 
highlights a potential area for reform in Ireland — incorporating proactive 
procedural safeguards, such as streamlined dismissal procedures or mandatory 
pre-litigation checks, to mitigate the systemic burden imposed by frivolous claims. 

The phased implementation timelines outlined in the Civil Justice Efficiencies and 
Reform Measures illustrate the scale of the reforms – but also highlight the risk that 
meaningful change may be delayed or diluted without continued momentum. 
However, significant legislative delays have prevented these timelines from being 
met, highlighting the need for greater political prioritisation of judicial efficiency. 

Similar practices in Australian jurisdictions — most notably Queensland — 
illustrate the potential for effective early intervention in managing vexatious 
litigation. Under the Vexatious Proceedings Act 2005 (Qld), the Supreme Court is 
empowered to declare an individual a vexatious litigant, thereby prohibiting them 
from initiating further proceedings without prior leave of the court. The statutory 
definition of vexatious proceedings includes those instituted to harass, delay, or 

 
57 Giles and Rifat (n 24).  
58  See UK Government, List of General Civil Restraint Orders available 
at: https://www.gov.uk/government/publications/general-civil-restraint-orders-in-force/list-of-
general-civil-restraint-orders (accessed 08 July 2025). 

https://www.gov.uk/government/publications/general-civil-restraint-orders-in-force/list-of-general-civil-restraint-orders
https://www.gov.uk/government/publications/general-civil-restraint-orders-in-force/list-of-general-civil-restraint-orders
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abuse the process, or those pursued without reasonable grounds. The Queensland 
model exemplifies how clear legislative authority, combined with procedural 
safeguards such as published registers and threshold leave requirements, can 
serve to prevent the escalation of frivolous or abusive litigation, reduce 
unnecessary court burdens, and protect the rights of opposing parties — without 
impinging on access to justice for genuine claims.59 

New Zealand’s legislative response provides a further comparative example of a 
graduated, preventative approach to vexatious litigation. As analysed in Mailer’s 
study of the Senior Courts Act 2016, the reforms introduced a flexible framework of 
civil restraint orders designed to provide graduated control over litigants whose 
conduct strains judicial resources. The Act permits courts to impose restrictions 
based not only on repetitive or abusive litigation, but also on claims that are ‘totally 
without merit’. 60  This legislative shift was driven by growing judicial and 
parliamentary concern over what was described as an ‘epidemic’ 61of vexatious 
claims. Significantly, Mailer critiques the statutory scheme through the lens of 
access to justice, observing that many litigants stigmatised as vexatious are in fact 
lay litigants grappling with a legal system not designed for their participation.62 The 
reforms, while effective in mitigating systemic abuse, may risk disproportionately 
excluding certain atypical or self-represented litigants — including those whom 
Mailer describes as “non-normative litigants” 63 , that is, individuals whose 
persistent or unconventional procedural behaviour reflects a misalignment with 
legal norms. As such, New Zealand’s experience highlights the delicate balance 
reformers must strike between efficiency and inclusion, particularly when seeking 
to constrain litigants without inadvertently curtailing legitimate access to the 
courts.64 

The experience in Singapore, another common law jurisdiction, adds further weight 
to the case for proactive procedural mechanisms to address vexatious litigation. 
In Cheong Wei Chang v Lee Hsien Loong,65 the High Court of Singapore struck out 

 
59 Queensland Courts, Vexatious Litigants (Queensland Courts, 2024) 
http.s://www.courts.qld.gov.au/court-users/practitioners/vexatious-litigants (accessed 15 
December 2024). 
60 Constance Mailer, The Other Side: Vexatious Litigants in New Zealand (LLB (Hons) Dissertation, 
University of Wellington, 2016) https://ir.wgtn.ac.nz/server/api/core/bitstreams/3e4f6cdc-f1b3-
4fcb-8eed-7345bf2e0386/content (accessed 8 July 2025) at [12].  
61 ibid [4] and [8].  
62 ibid [12]. 
63 ibid [5]. 
64 ibid [6].  
65 Cheong Wei Chang v Lee Hsien Loong [2018] SGHC 217. 

https://www.courts.qld.gov.au/court-users/practitioners/vexatious-litigants
https://ir.wgtn.ac.nz/server/api/core/bitstreams/3e4f6cdc-f1b3-4fcb-8eed-7345bf2e0386/content
https://ir.wgtn.ac.nz/server/api/core/bitstreams/3e4f6cdc-f1b3-4fcb-8eed-7345bf2e0386/content
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repeated, incoherent proceedings that lacked any reasonable basis, noting that the 
plaintiff had sought to relitigate previously dismissed claims under the guise of new 
proceedings. The court invoked both the doctrine of res judicata and its inherent 
jurisdiction to restrain further litigation without prior leave, underscoring the 
importance of protecting the judicial process from abuse. Notably, the court held 
that such orders need not be limited to statutory mechanisms under section 74 of 
the Supreme Court of Judicature Act 1969, which permits the Attorney General to 
seek restrictions on habitual litigants, but may also derive from the court’s inherent 
procedural powers where justice so requires. The judgment reflects a broader 
judicial philosophy — mirrored in English, Canadian, and Hong Kong jurisprudence 
— that courts must not be passive in the face of procedural abuse, and may fashion 
tailored responses, including restraint orders, even absent specific legislative 
mandates. Singapore’s approach exemplifies how a dual-track model — combining 
statutory and inherent powers — can offer courts the flexibility needed to curtail 
vexatious conduct while safeguarding the right of access to justice in legitimate 
cases. 

Despite the proposals set out in the Civil Justice Efficiencies and Reform Measures, 
the implementation of these reforms continues to be hindered by resource 
constraints within Ireland’s judicial system. A shortage of judicial appointments, 
along with outdated courtroom infrastructure, continues to frustrate efforts to 
modernise case management and improve procedural efficiency. 66  The lack of 
sufficient digital infrastructure, such as e-litigation tools, further exacerbates these 
challenges, delaying the efficiency gains these reforms aim to achieve. The 
antiquated physical paper filing system of hard copy pleadings in the court offices, 
without general system for e-filing, represents a significant inefficiency.67 The lack 
of a streamlined full digital filing system not only delays the processing of legitimate 
claims but also allows frivolous and repetitive filings to persist unchecked, placing 

 
66 While some progress has been achieved in addressing judicial capacity within the superior courts 
in recent years, the District Court and Circuit Court continue to face shortages in judicial 
appointments - See Judicial Appointments, Dáil Éireann Debates, 23 April 2024, Written Answer to 
Question No 465 (Bernard J Durkan TD), available 
at: https://www.oireachtas.ie/en/debates/question/2024-04-23/465/ (accessed 27 April 2025), 
where the Minister for Justice confirmed ongoing vacancies and noted that the appointment of 
additional judges to the District and Circuit Courts remains subject to an impact assessment. 
67 See Courts Service of Ireland, Pilot Courts Portal for Circuit Court Family Law in Dublin now live 
(18 June 2024), available at: https://www.courts.ie/news/pilot-courts-portal-circuit-court-family-
law-dublin-now-live. While this initiative marks a welcome step toward digitisation, its narrow and 
limited scope — currently confined to family law proceedings in the Dublin Circuit only — highlights 
the broader inefficiencies that persist due to the continued reliance on hard copy filing in most civil 
proceedings (accessed 8 July 2025).  

https://www.oireachtas.ie/en/debates/question/2024-04-23/465/
https://www.courts.ie/news/pilot-courts-portal-circuit-court-family-law-dublin-now-live
https://www.courts.ie/news/pilot-courts-portal-circuit-court-family-law-dublin-now-live
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an unnecessary burden on judicial resources. In a technologically advancing justice 
system, the introduction of e-filing would enable faster identification and 
management of vexatious claims, improving efficiency while safeguarding access 
to justice for genuine litigants.68 

Although perhaps a well-worn point within the legal profession, the emphasis on 
promoting ADR mechanisms remain a central pillar of the proposed reforms. By 
encouraging mediation and arbitration for disputes, Ireland could alleviate court 
burdens while offering litigants cost-effective and timely alternatives. International 
examples, such as Canada’s mandatory mediation programs for civil disputes, 
highlight the potential of ADR in reducing reliance on traditional litigation.69 That 
said, while the systemic benefits of ADR are well recognised, it is important not to 
overstate its potential as a remedy for all forms of procedural dysfunction. In 
particular, ADR is often ill-suited to dealing with the kind of litigant whose 
engagement with the legal system is itself the problem. Moreover, those who litigate 
not to resolve disputes but to delay outcomes, harass opponents, or compulsively 
revisit settled matters, tend to approach mediation or arbitration not as 
opportunities for resolution but as further arenas in which to prolong conflict. As the 
Law Reform Commission has cautioned, ADR may in some contexts operate merely 
as an additional layer of process, driving up costs, and is inappropriate where 
parties are entrenched, act for improper tactical reasons, or refuse to engage in 
good faith with compromise.70 In such cases, diverting proceedings into ADR may 
do little to reduce strain on the system and may, in fact, compound delays and 
increase costs for all involved. As Rasnic observes, the success of ADR, especially 
mediation, depends heavily on party cooperation and equal bargaining power — 

 
68  Courts Service, Corporate Strategic Plan 2021–2023 (Courts Service, 2021). The Plan 
acknowledges that the Irish court system remains heavily reliant on paper-based processes and 
outdated technology, noting the ambition to transition toward a ‘Digital First’ approach. While the 
Courts Service launched a Modernisation Programme in 2020 aiming to establish an ‘Court 
environment’, including e-filing capabilities, implementation remains in its early stages. The report 
highlights that modernising digital infrastructure is essential not only for user accessibility but also 
for ensuring court efficiency and procedural integrity in a rapidly evolving legal landscape. 
69  Government of Ontario, Mandatory Mediation in Civil Cases (Ontario.ca, 2024) 
https://www.ontario.ca/page/mandatory-mediation-civil-cases (accessed 15 December 2024): the 
Ontario Mandatory Mediation Program applies to civil litigation in Toronto, Ottawa and Windsor 
under Rule 24.1 of the Rules of Civil Procedure, and to estates and trust matters under Rule 75.1. It 
requires parties in certain civil actions to attend mediation early in the litigation process, with strict 
procedural timelines and oversight by local mediation coordinators. The program demonstrates how 
institutionalising early-stage mediation can reduce delay and litigation costs, foster settlement, and 
relieve pressure on the courts, while also retaining safeguards such as mediator assignment 
protocols, compliance certificates, and limited exemption grounds. 
70  Law Reform Commission, Report on Alternative Dispute Resolution: Mediation and 
Conciliation (LRC 98–2010) [1.11]. 

https://www.ontario.ca/page/mandatory-mediation-civil-cases
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conditions seldom present when dealing with intransigent or bad-faith actors.71 The 
challenge here is not simply to offer alternatives to litigation, but to identify and 
manage behaviours that exploit the procedural openness of the legal system itself. 
While ADR will undoubtedly play a vital role in promoting access to justice and 
reducing court congestion, it cannot — and should not — be seen as a substitute 
for robust judicial tools designed to curtail abuse, such as the imposition 
of IWOs/LROs or the early identification and filtering of meritless claims. 

The implementation of the Civil Justice Efficiencies and Reform Measures must also 
address resource limitations within the judiciary. The longstanding issue of 
insufficient judicial availability — encompassing both a shortage in the number of 
judges and the limited capacity of sitting judges due to existing caseloads — has 
been a key factor in the accumulation of significant case backlogs. While recent 
progress, including the appointment of additional judges, is commendable, further 
structural reform and resource allocation remain necessary. As Chief Justice 
O’Donnell has noted, Ireland has “the smallest number of judges per capita in 
Europe,” a structural constraint that has profound implications for judicial 
efficiency and access to justice.72 

Conclusion: Moving Toward Sustainable Reforms 
Frivolous and vexatious litigation continues to pose significant challenges within 
the Irish judicial system, impacting judicial efficiency and diminishing public 
confidence in the administration of justice. This article has examined the careful 
balance courts must maintain between ensuring open access to justice and 
protecting their finite resources from exploitation. Through a thorough analysis of 
judicial interpretations, legislative provisions, comparative international 
approaches, and ethical considerations within the legal profession, it is clear that 
although current measures provide important safeguards, significant scope for 
improvement remains. 

 
71 Carol Daugherty Rasnic, ‘Alternative Dispute Resolution Rather Than Litigation? A Look at Current 
Irish and American Laws’ (2004) 4(2) Judicial Studies Institute Journal 182, at [183]–[184]; Mediation 
Act 2017, section 3(1)(h) (as amended), which excludes proceedings under the Domestic Violence 
Act 2018 from its scope, reflecting a legislative policy that ADR may be inappropriate in cases 
involving coercion, power imbalance, or abusive conduct — concerns similarly applicable to 
vexatious or bad-faith litigants. See further, Halsey v Milton Keynes General NHS Trust [2004] EWCA 
Civ 576, [9] (Dyson LJ). The Court of Appeal affirmed that compelling unwilling parties to mediate 
may unjustifiably obstruct access to the courts. This principle reinforces concerns that ADR may be 
unsuitable where one party, such as a vexatious litigant, is acting in bad faith or seeking only to delay 
resolution. 
72 Kelly v University College Dublin [2025] IESC 6,[13]. 
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Existing procedural remedies such as Litigation Restriction Orders and orders for 
security for costs serve an essential function, yet their effectiveness is limited due 
to their inherently reactive nature and resource constraints. Insights from other 
jurisdictions, including England, Australia, New Zealand, and Singapore, illustrate 
that proactive, early-intervention measures are considerably more effective in 
preventing misuse of judicial processes. Approaches such as graduated civil 
restraint orders, robust case management, and proactive judicial supervision 
provide practical frameworks that Ireland might beneficially adopt. 

Furthermore, modernisation of judicial processes through enhanced digitalisation 
and addressing persistent resource issues—particularly judicial capacity and 
infrastructure—are crucial steps toward lasting improvement. While ADR is 
beneficial, it alone cannot adequately address the unique challenges posed by 
litigants who are intent on procedural misconduct. A more comprehensive 
response involving proactive judicial management, legislative updates, and 
reviewing ethical standards within the legal profession is required. 

Ultimately, addressing frivolous and vexatious litigation effectively requires a 
coordinated and nuanced strategy that safeguards constitutional rights without 
sacrificing judicial efficiency. Ireland stands at an important juncture, with 
initiatives such as the Civil Justice Efficiencies and Reform Measures, and 
comparative insights from other jurisdictions, providing clear and actionable 
pathways toward reform. Prioritising these strategic interventions will ensure that 
Ireland’s judicial system remains robust, equitable, and capable of delivering timely 
justice, thereby reinforcing public trust and preserving the integrity of the rule of law. 
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Book Review: Niamh Howlin (ed), A Century of Courts: The 
Courts of Justice Act 1924 (Four Courts Press, 2024) 

Max Barrett∗ 

One of the joys of reviewing books for a journal such as this is the sheer quality of so 
many of the books that are now published on Irish law and legal history. This book 
is a shining addition to this area of scholarship. Professor Niamh Howlin is to be 
congratulated on assembling a notably distinguished collection of authors, each of 
whom has produced remarkably informative chapters. Each contains an 
abundance of knowledge about the establishment of the new court system in 1924 
and the ensuing consequences for our contemporary, world-class system of court-
administered justice.  

The illustrations assembled for the book are also fascinating, particularly for 
showing the very colourful robe designs that were initially proposed for Free State 
judges by Chief Justice Kennedy but subsequently abandoned. The chief justice 
apparently thought that the new robes would provide ‘an ocular demonstration to 
the man in the street that our courts are really Irish ones’.1 (They would certainly 
have provided ‘an ocular demonstration’.)  Something of an abiding mystery is why, 
a century on, robes continue to be worn by bar or bench at all when a dark suit (for 
whatever gender) would seem to bring the necessary decorum to court proceedings. 
Perhaps discernible in the retention of such traditions is a form of that abiding 
‘[p]ostcolonial mimicry’2, to which Dr Mark Coen refers in his interesting chapter on 
symbolism and the new courts. 

Professor Diarmaid Ferriter provides an early chapter which sets the historical 
background to the establishment of the new court system. The chapter also 
illustrates the Free State’s distressingly quick descent into a near-theocracy which, 
among other matters, had ‘a growing preoccupation with unmarried mothers’3 – so 
very different from the enlightened republic contemplated by many of the leading 
revolutionaries of the earlier 20th century. 

 
∗ Judge of the High Court. 
 
1 Diarmaid Ferriter, ‘Ireland in 1924: the historical context’ in Niamh Howlin (ed), A Century of Courts: 
The Courts of Justice Act 1924 (Four Courts Press, 2024), 21. 
2 Mark Coen, ‘“A new order in this country”: symbolism and the new courts’ in Howlin (n 1) 291. 
3 Ferriter (n 1) 21. 
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The former editor of this journal, Professor Laura Cahillane, offers an interesting 
chapter on judicial remuneration.4 A related paper perhaps awaits to be written on 
the extent to which constitutional amendment might be made to allow serving 
judges to engage in societally beneficial external employment, such as teaching in 
universities, engaging in charity work, or even taking an unpaid year out to pursue 
university studies, during which they could burnish their learning to the benefit of 
all. Suitably regulated, such endeavours would seem to pose no threat to judicial 
independence or integrity. 

The former president of the Irish Legal History Society, Daire Hogan, has penned an 
interesting chapter on the introduction in 1924 of a retirement age for judges5 – at a 
time when a judicial appointment had traditionally been lifelong unless an 
incumbent elected to retire. Today, the mandatory retirement of judges at the age 
of 70 continues to be of topical concern in an era when many of us are living longer. 
Thus, one encounters occasional suggestion that the present mandatory retirement 
age is yielding an unnecessary loss of talent from the judiciary. However, none of us 
cannot be done without and an opposing (and perhaps more convincing) view is that 
to keep the judicial branch suitably rejuvenated it is preferable to have a stream of 
talented new judges constantly entering the ranks of the judiciary. 

As ever, Mr Justice Gerard Hogan has provided a notably stimulating contribution to 
yet another work of scholarship 6, here on the period in 1936 to 1937 when the 
composition of the Supreme Court was increased from three members to five (an 
ambition of Chief Justice Kennedy which he died too soon to see realised). Given 
that we now have a Court of Appeal, a question perhaps arises whether a return to 
a five-person Supreme Court would be merited.  

If I had to give a prize for the most interesting chapter in a most interesting book, it 
would likely be for Professor Ruane’s chapter on establishing judicial 
independence. 7  Inspiring to me as a judge (and as a citizen of Ireland) is how 
generations of Irish judges have maintained a well-deserved reputation for 
independence and integrity. As Bláthna Ruane SC makes clear, this did not just 
happen by accident, it came about by design and has been ‘critical to ... the rule of 
law in Ireland, underpinning the separation of powers and the establishment of a 
stable democracy’. 8  Her chapter also shows how important the process of 

 
4 Laura Cahillane, ‘Remuneration of judges under the 1924 Act’ in Howlin (n 1). 
5 Daire Hogan, The introduction of a retirement age for judges’ in Howlin (n 1). 
6 Gerard Hogan, ‘The Supreme Court and the winter of 1936-37’ in Howlin (n 1). 
7 Bláthna Ruane, ‘Establishing judicial independence’ in Howlin (n 1). 
8 ibid, 71. 
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choosing judges is if one is to have a good, well-rounded, and representative 
judiciary.  

The chapters by the chief justice and the president of the High Court on their 
respective offices are notably insightful because they are written by the present 
holders of those offices. It was fascinating to me that the present chief justice 
considers, for example, that ‘the role of the chief justice today and the support 
necessary to perform it, requires comprehensive review and reform’.9 That is an 
insight which perhaps only a serving (or recently retired) chief justice could bring. 
Notwithstanding, however, that both chapters are enlightening, a question possibly 
arises whether a third-party critique of these important offices might also usefully 
have been included in the book. 

Dr Kevin Costello has contributed a sparkling chapter10 on the establishment of the 
Circuit Court and the misplaced concerns which accompanied its establishment as 
to whether decentralised justice would see a disintegration of justice. There is 
perhaps a related paper awaiting to be written on why we have not seen a further 
decentralisation of the courts system in Ireland in the last 100 years, with some 
relocation of the superior courts (and the associated business they bring) around 
the State. 

In a book that contains 23 chapters, it is not possible to mention every contributor 
or to consider their chapters individually, save to note that each chapter is written 
by people of real distinction in their chosen careers, and that each chapter is 
strikingly well-written and informative. The only book that I have recently reviewed 
which matches this work in terms of the breadth and depth of the knowledge 
conveyed is the collection of essays on Chief Baron Palles, edited by Professor 
Breen and Dr McGrath of Sutherland Law School (and also, as it happens, published 
by Four Courts Press).11 I can only conclude my review of Professor Howlin’s book 
in terms similar to those with which I concluded my review of that earlier text, 
namely that I respectfully commend it highly to anyone with an interest in law and/or 
history. It is a book that deserves the widest readership. 

 
9 Donal O’Donnell, ‘Who would be a chief justice?’ in Howlin (n 1) 201. 
10 Kevin Costello, ‘“Twenty-six high courts”: the Circuit Court, decentralisation and its opponents, 
1924-34’ in Howlin (n 1). 
11 Oonagh Breen and Noel McGrath (eds) Palles, The Legal Legacy of the Last Lord Chief Baron (Four 
Courts Press, 2022).  
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