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The Potential of ‘Administrative Justice’ for Irish Public Law

Aisling Ryan*

Abstract: Irish public law has a thriving body of scholarly work on judgments of the
superior courts, but a focus on doctrinal and theoretical research fails to develop
knowledge on how administrative law is understood and applied within public
bodies. This is a missed opportunity to engage with different ways of
conceptualising public law. The vast number of decisions being made about rights
and entitlements across the administrative state and the ongoing Law Reform
Commission project on Non-Court Adjudicative Bodies present a timely opportunity
to research ‘internal’ administrative law. This paper demonstrates how the field of
administrative justice provides a useful and transposable conceptual framework to
enhance the study of public law outside the courts.

Keywords: Administrative justice; Bureaucratic justice; Public law; Administrative
law

Introduction

Thousands of decisions are made across the administrative state every day in areas
including social welfare, housing, planning, immigration, and health. As Raso
observes ‘the largest set of decisions that affect individuals’ rights are made by
administrative officials at and behind the front lines of executive agencies’.’
McKeever outlines how intellectual, emotional, and practical barriers contribute to
many of these first instance decisions going unchallenged? - thus the decision at
first instance stands and is a generative point in time in the relationship between
individual and state. Irish scholarship tends to focus on judgments of the superior
courts in research on administrative law concepts. There are many limitations of
researching administrative law through doctrinal or theoretical study centred on
case law. As Thomas points out, we risk missing ‘much of the action, not least the

* Dr Aisling Ryan (BCL, LLM, Solicitor, PG Cert T&L in HE, PhD) is a Research Fellow of York Law
School, University of York.

' Jennifer Raso, ‘The In-Between Space of Administrative Justice: Reconciling Norms at the Front
Lines of Social Assistance Agencies’ in Jason Varuhas and Shona Wilson Stark (eds), The Frontiers
of Public Law (Hart Publishing 2019).

2 Grainne McKeever, ‘Access to Justice through Better Decision Making’ Northern Ireland Assembly
Knowledge Exchange Seminar Series (2013)
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basic nuts and bolts of how administrative systems operate in practice and develop
over time.’?

Daly describes how, traditionally, the legal academy has treated methodology with
a certain degree of ‘disdain’®, but a change is afoot. Across the literature, there is a
move towards challenging a monist understanding of constitutionalism, instead
relying on a pluralistic approach,® for example, Barry’s study involving the views of
representatives of Workplace Relations Commission service users,® Ryan’s study
on application forms,” and Daly on how administrative officials should give effect to
the law.® There are many reasons behind this shift in approach, but ultimately much
of the change has come about through interdisciplinary research and an opening
outof what counts as ‘legal’ scholarship. As Samuel sets out, ‘thereis no single idea
of what it is to have legal knowledge.’® Daly notes that a range of methodological
approaches to public law can only enrich the field, but cautions that proponents of
different approaches must be ‘epistemically modest enough to recognize that they
probably will not be able to generate a unified field theory of public law and be
sensitive to the legal system’s requirements of doctrinal rigour and coherence’.®

This paper argues that in order to develop a holistic, considered body of work on
administrative law, Irish public law scholars must engage with the field of
administrative justice, part of a growing body of work which challenges the idea that
law is the preserve of the courts.™ Individuals interact with the state in ‘small

3 Robert Thomas, Administrative Law in Action: Immigration Administration (Hart Publishing 2022) 3.
4 Paul Daly, ‘Plural Public Law’ (2020) 51(2) Ottawa Law Review 395, 411.

5 Jifi Pfiban, Constitutional Imaginaries: A Theory of European Societal Constitutionalism (Routledge
2022) 128-129.

6 Brian Barry, ‘Workplace Dispute Resolution in Ireland at a Crossroads: Challenges and
Opportunities’ (2021) 66 Irish Jurist 44.

7 Aisling Ryan, ‘The Form of Forms: Everyday Enablers of Access to Justice’ (2023) 32(5) Social &
Legal Studies 690.

8 Paul Daly, ‘The Inevitability of Discretion and Judgement in Front-Line Decision-Making in the
Administrative State’ (2020) 2 Journal of Commonwealth Law 100.

® Geoffrey Samuel, Epistemology and Method in Law (Routledge 2003), 16.

9 Daly (n4) 396.

" Margaret Doyle and Nick O’Brien, Reimagining Administrative Justice: Human Rights in Small
Places (Palgrave Pivot 2020), 37; Joanne Murray, ‘Administrative and Citizen Interpretations of
Unwritten Constitutional Principles and Constitutional Silences’, (VerfBlog, 22 July
2024), https://verfassungsblog.de/administrative-and-citizen-interpretations-of-unwritten-
constitutional-principles-and-constitutional-silences/;  Zalewski v  Workplace  Relations
Commission [2021] IESC 24.
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places’'? and ‘architectures’'® of everyday administration — in waiting rooms, ™ at
public counters,’ through application forms, ¢ or digitalinterfaces': what happens
in these small places is important.

This paperis laid out in three sections. The first section details the epistemological
problem Irish public law currently has in that there is a dearth of research that uses
an administrative justice lens. The second section details a way forward,
introducing administrative justice as a framework suitable for transposition into
Irish legal scholarship, but noting the particularities of the Irish administrative state
that will require consideration in developing a research agenda for administrative
justice research. Finally, the third section points to potential barriers to this work,
as well as highlighting the administrative and societal challenges presented by
technological developments.

Section One: The problem

Administrative law in context

The relationship between judicial review judgments and public administration
practices is poorly understood. Yet, the relationship between judicial review and
administrative decision-making is an important phenomenon that speaks to the
rule of law, government practices, and the protection of individual rights. The
question of what happens within public bodies following a successful judicial
review is a concern of the judiciary. We can feel a sense of frustration from the High
Court at times as to how cases are handled when they are remitted for fresh
determination. The observations of Mac Eochaidh J in AAS v Refugee Appeals
Tribunal & anor'® are illustrative in this regard:

Itis regrettable that the decision maker in this case does not appear to have
had access to the decision of Birmingham J. or to an account of it. It seems
to me that in any case which is remitted to a decision maker from the High

2 Doyle O’Brien (n 11).

3 Linda Mulcahy, Legal Architecture: Justice, Due Process and the Place of Law (Routledge 2011).
4 Ruth AyaB, ‘Doing Waiting: An Ethnomethodological Analysis’ (2020) 49(4) Journal of
Contemporary Ethnography 419.

'S Bernardo Zacka, When the State Meets the Street: Public Service and Moral Agency (The Belknap
Press of Harvard University Press 2017).

6 Ryan (n 7).

7 Jed Meers, Simon Halliday and Joe Tomlinson, ‘An ‘interface first’ bureaucracy: Interface design,
universal credit and the digital welfare state’ (2025) 59(1) Social Policy & Administration 119-134;
Jennifer Raso, ‘Smooth Operators, Predictable Glitches: The Interface Governance of Benefits and
Borders’ (2023) 38(2) Canadian Journal of Law and Society 158.

'8 AAS v Refugee Appeals Tribunal & anor [2013] IEHC 44.
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Court, the decision maker ought to be concerned with the views of the High
Court on how the matter was first handled. Unless this happens, the mistake
or error which led to the first set of proceedings might be repeated. This

appears to be what has happened in this case.

Similarly, following successful judicial review of an immigration decision, Clark J
sets out in AHEH & anor v Refugee Appeals Tribunal and Minister for Justice and
Equality® that the new decision-maker ‘ought to be made aware of the Court’s
reasons for quashing the decision’.?' Yet there is no closed communication circle
between the judiciary and administrative decision-makers following judicial review.
The extent to which legal information is received and disseminated within public
bodies is heavily dependent on managerial practices. Writing in relation to the
dissemination of guidance within the Home Office, Thomas outlines the
‘uncoordinated and unsystematic dissemination within the department’s internal
structure, and how this in turn prompts judicial correction’.?? In order to develop a
fuller and richer understanding of administrative law (and administrative justice) we
need to look more closely at wider administrative systems and processes — beyond
what we can learn from the text of judicial review judgments. This in turn will lead to
both a richer understanding of judicial review, and a deeper understanding of how
the administrative state operates in practice.?

Halliday notes that the task of measuring the ‘impact’ of judicial review on
government agencies is ‘fraught with difficulty’. * He notes that through a
combination of sociological and doctrinal study we can build a framework,

for hypothesising about whether and to what extent judicial review may
secure compliance with administrative law. Neither the doctrinal study of
administrative law, nor the sociological study of administration in isolation
is sufficient to tell us enough about the relationship between the two.*

Thus, there is a need for socio-legal approaches that are open to different ways of
knowing, measuring, and understanding the reality of law in context.

% ibid [21].

20 AHEH & anor v Refugee Appeals Tribunal and Minister for Justice and Equality [2013] IEHC 163.

2 ibid [22].

2Thomas (n 3) 85.

2 Thank you to the anonymous peer reviewer for their feedback on this point.

24 Simon Halliday, Judicial Review and Compliance with Administrative Law (Hart Publishing 2004) 3.
% ibid 4.
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Martin sketches out different lines of inquiry into frontline decision-making that may
be pursued by socio-legal scholars of administrative law or administrative justice.?®
This paper closely follows the first classification he offers — as lawyers we are

different to other social scientists in that we tend to foreground the law making is
well-placed to ask and answer: questions such as ‘[hJow do administrative law
standards, legislative duties, formal procedures, and informal rules actually
interact on the frontline?’?” Donson and O’Donovan argue that public law research
in Ireland has prioritised constitutional values, without sufficient consideration of
administrative justice:

While there have been extensive constitutional convention debates
proposing referenda to reform the state’s constitutional framework, these
have largely failed to address questions of administrative justice. This
emphasis on the constitutional to the detriment of the administrative is
extremely disappointing, as while it may be said that we have a
constitutional vocabulary of rights and values, we have not yet formed an
effective administrative and inter-institutional grammar for their delivery.?®

To reinforce the extent of this literature gap, a search of ‘administrative justice’ on
the Westlaw.ie database free text box brings up 22 results. By contrast, a search for
‘administration of justice’ brings up 2227 results.?® While there is an absence of
research that is grounded in an ‘administrative justice’ framework, a wide reading
of the literature points to rich bodies of work in closely related fields. Much of this
scholarship tends to be situated within a ‘rights-based’ framework — for example,
Thorton on immigration®’; Rogan and van der Valk on prison management and
prisoner rights 3 ; Gallen, Enright, Ring, McGettrick, and O’Rourke on state

% Richard Martin, ‘Administrative Decision-Making on the Frontline’ in Marc Hertogh, Richard
Kirkham, Robert Thomas and Joe Tomlinson (eds) The Oxford Handbook of Administrative Justice
(Oxford University Press 2022) 7-8.

2 ibid 16.

2 Fiona Donson and Darren O’Donovan, Law and Public Administration in Ireland (Clarus Press
2015) [16-09].

29 As of 22 August 2024 (date of last check before article submission). Due to the interchangeable
terminology, ‘bureaucratic justice’ was also searched and returned 2 hits.

%0 Liam Thornton, ‘Augmenting social welfare for asylum seekers in Ireland’ (2020) 42(4) Journal of
Social Welfare and Family Law 441; Muireann Ni Raghallaigh and Liam Thornton, ‘Vulnerable
childhood, vulnerable adulthood: Direct provision as aftercare for aged-out separated children
seeking asylum in Ireland’ (2017) 37(3) Critical Social Policy 386.

31 Mary Rogan, ‘Examining the Role of Legal Culture as a Protective Factor Against High Rates of Pre-
trial Detention: the Case of Ireland’ (2022) 28 European Journal on Criminal Policy and Research 425;
Sophie van der Valk and Mary Rogan, ‘Complaining in prison: ‘l suppose it’s a good idea but is there
any pointinit?’ (2023) 264 Prison Service Journal 3.
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responses to historical abuse and restorative justice®; and Donson and Morgan-
Williams on access to justice for members of the Traveller Community.33 Similarly,
constitutional law scholars engage with issues that arise in relation to how law is

experienced outside the courts but without explicitly engaging with administrative
justice frameworks — for example Casey and Kenny on the role of the executive?®;
Cahillane on the ‘administration of justice’ *°; Cahillane and Kenny on the
judiciary®%; and Brady on administrative decision-making and human rights.?” The
challenge this paper engages with is how we might use the framework of
administrative justice to reconceptualise constitutional or rights issues as
administrative issues. This is not to say a rights-based lens or constitutional lens
are not valuable — both most certainly are — but that an administrative lens is lacking
and represents a missed opportunity for an important dialogue.

There is also relevant work on how people experience or navigate administrative
systems that would be useful for Irish legal scholarship to engage with more deeply
because they shed light on the lived experience of different systems. From the
perspective of applicants, particularly relevant here is Whelan’s work on how
people engage with welfare administrators, and the ‘fear’ of negative consequences
based on their interactions with administrators and experience of the welfare
system.® From the perspective of administrators, Ryan and Powers’ study captures
evidence on the extent to which some decision-makers are happy to make
discretionary social welfare decisions whereas others would prefer to work within

%2 James Gallen, Transitional Justice and the Historic Abuses of Church and State (Cambridge
University Press 2023); Mairéad Enright and Sinéad Ring ‘State legal responses to historical
institutional abuse: shame, sovereignty and epistemic injustice’ (2020) 55 Eire-Ireland; A Journal of
Irish Studies 68; Claire McGettrick, “Illegitimate” Knowledge: Transitional Justice and Adopted
People’ (2020) 55 Eire-Ireland; A Journal of Irish Studies 181; Maeve O’Rourke, ‘The Manipulation of
‘Vulnerability’: State Responses to So-Called ‘Historical’ Abuses in Ireland’ (2021) 43(3) Human
Rights Quarterly 435.

33 Fiona Donson and Samantha Morgan-Williams, ‘Barriers to Access to Justice for Members of the
Traveller Community: Rediscrimination within the Equality System’ in Daniel Newman and Faith
Gordon (eds), Access to Justice in Rural Communities: Global Perspectives (Hart Publishing 2023).
34 Conor Casey and David Kenny, ‘The Risk and Rewards of Ireland’s Leviathan: Rule of Law Values
and the Irish Executive’s Crisis Response to Covid-19’ (2023) 70 Irish Jurist 242.

% Laura Cahillane, ‘Defining the administration of justice in Ireland after the Zalewski decision’
(2023) 69 Irish Jurist 164.

3¢ Laura Cahillane and David Kenny, ‘Lessons from Ireland’s 2020 judicial conduct controversy’
(2022) 51(1-2) Common Law World Review 24.

7 Alan D.P. Brady, ‘Fundamental rights and administrative decision-makers: Middelkamp v Minister
for Justice and Equality’ (2024) 6 Irish Supreme Court Review 137.

% Joe Whelan, ‘Maintaining compliance and engaging in impression management’ in Joe Whelan,
Hidden Voices: Lived Experiences in the Irish Welfare Space (Bristol University Press 2022).
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the bounds of more rigid rules.*® This type of work provides insight into the wider
systemic issues within bureaucracies that might not always be apparent or made
clear when an individual case is before the courts in relation to a particular claim.

Insights on the reality of administrative systems can also come from sources
outside the ‘traditional’ academy, for example Vuma’s memoir in Rea and Traynor’s
edited anthology on direct provision. *° By developing a richer tradition of
administrative justice research in Ireland, we can develop a robust evidence base
that is instructive and useful in both judicial and administrative decision-making.

‘Internal’ administrative law

Mashaw was one of the first scholars of ‘internal’ administrative law. 4' As Harlow
and Rawlings note ‘[t]he bottom-up’ perspective on administrative justice began to
emerge slowly from the 1970s. This new look had American origins, reflecting in
particular the work of Mashaw’.#? Harlow and Rawlings describe his influence as
creating a shift “from ‘putting things right’ to ‘getting things right’”.** Writing in
relation to social security claims, Mashaw argues that “[i]nstructing examiners how
to build a file is thus the essence of designing the decision process.”* Thomas
notes that ‘[c]ase work is not just about individual decisions. It also concerns how
the whole casework process is managed and organised.’* Halliday argues,

[t]Jo understand the complexity of routine government behaviour, we should
try asresearchersto get as close toitas we can. The closer we get, the easier
it is to unpack the range of influences on government decision-making and
see the subtleties of discretion at work.

While an ‘internal’ understanding of administrative law might seem unorthodox in
the Irish context, it holds great potential for administrative law scholarship.

We traditionally understand administrative law in terms of ‘grounds’ of judicial

cec

review, but Bell outlines that the ‘“grounds of review” are not the product of

% Majka M. Ryan and Martin J. Power, ‘Understanding how decision-makers practice discretion in
the context of the Habitual Residence Condition in the Republic of Ireland’ (2020) 28(2) Irish Journal
of Sociology 143.

4 Donnah Vuma ‘905976-14’ in Stephen Rea and Jessica Traynor (eds), Correspondences: An
Anthology to Call for an End to Direct Provision (Correspondences 2019).

41 Jerry L. Mashaw, Bureaucratic Justice: Managing Social Security Disability Claims (Yale University
Press 1983).

42 Carol Harlow and Richard Rawlings, Law and Administration (4th edn, Cambridge University Press
2022) 547.

43 ibid 549.

4 Mashaw (n 41) 125.

“*Thomas (n 3) 109.

46 Halliday (n 24) 19.
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conscientious design, nor were they created at a single moment in history’.%” Bell
also gives the historical context for how we conceptualise administrative law:

[T]he publication of two key textbooks, De Smith and Wade, in the late-1950s
and early 1960s introduced a new way of conceptualising administrative law.
Under this approach, the field was imagined as a cluster of legal standards
which apply generally across all areas of public administration.*®

Harlow and Rawlings were instrumental in advancing a pluralistic understanding of
administrative law. The first edition of Law and Administration, published in 1984,
challenged the dominance of a purely doctrinal approach to legal scholarship.
Reflecting on their first edition, they note:

We saw the plural nature of administrative law as largely obscured by a long
tradition of legalism, in which ‘law’ was presented as a non-permeable
system of formalistic reasoning and autonomous rules and principles, which
were largely the work of courts.*®

‘Internal’ administrative law challenges this legalism, and the reality of law-in-
action that is obscured through the study of administrative law without
consideration of social, structural and institutional contexts.

Management practices and leadership in places where administrative discretion is
exercised are important. Cane describes how administrative justice goes beyond a
notion of accountability in performance of a normative function, and extends to:

[W]hat Mashaw calls the ‘management side of due process’ — the idea that
ex ante recruitment practices, training programmes, management
techniques and internal monitoring are at least as important as ex post
external scrutiny of individual decisions in raising and maintaining
bureaucratic decision-making®°

Management practices and the way in which information is received into and
disseminated throughout an institution both provide contextual variances on how
decision-making within public bodies operates. As Zacka has found through an
ethnographic study:

47 Joanna Bell, The Anatomy of Administrative Law (Hart Publishing 2020) 61.

“8 ibid 56.

4 Harlow and Rawlings (n 42), preface.

%0 peter Cane, Administrative Tribunals and Adjudication (Hart Publishing 2010) 212.

158
(2025) Irish Judicial Studies Journal Vol 9(1)



Irish Judicial Studies Journal !

By stressing the importance of everyday casuistry and peer-level

accountability, one of my aims is to show that street-level bureaucracies are
home to a complex moral ecosystem that is largely opaque to hierarchical
scrutiny and control. The proper functioning of these organizations— on a
moral plane—is largely parasitic on a dense web of informal relationships
and practices whose importance is not sufficiently recognized, and which
often end up being the intended or unintended casualty of attempts at
institutional reform.*

The social context within which decision-making happens within public bodies is
important. There are many factors that shape and are shaped by this social
context.® Law imposes a somewhat artificial test on decision-making practices
through judicial review whereby a single decision in relation to an individual
applicantis considered. The reality of administrative decision-making is much more
complex and messier than judicial review envisages and isolates. As Halliday
argues:

From the court’s perspective, the decision under scrutiny can easily be
regarded as having been made by ‘the decision-maker’. The complex
bureaucracy, the diverse activities of which produced a final decision-
outcome, can be imagined as a single entity. The decision-outcome which is
the produce of multiple pre-decision can be artificially reduced to a single
discrete ‘decision’. The social reality, of course, is quite different. The
decision-making process is better conceived as a network of bureaucrats
exercising discretion, culminating in a final outcome which is highly
contingent on the discretion of multiple actors.%®

Both Zacka’s ‘web’ and Halliday’s ‘network’ speak to the complex and fluid factors
that arise by moving focus from case law and onto bureaucracies. Zalewski v
Workplace Relations Commission®* presents a timely opportunity to reflect on how
law is animated within bureaucracies.®® Hickey interprets O’Donnell)’s judgmentin
Zalewski as having a Janus-faced role:

But there is a related development in the O’Donnell J judgment and that is
that if Article 37.1 is now going to bark for the administrative state, then itis

51 Zacka (n 15) 157.

52 Ryan and Power (n 39).

53 Halliday (n 24) 41.

54 Zalewski (n 11).

%5 Aisling Ryan, ‘The animators of administrative law: challenging the ‘monopoly’ of law’s application’
(2025) Public Law (forthcoming).
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going have to bite for the constitutional state as well. If it is now to represent
the pillar supporting non-judicial bodies that administer justice of the kind
having profound effects on the fundamental interests of individuals, then it

must also ensure that that justice is administered in ways that do not
undermine the constitutional rights of those individuals.®®

Donson and others note that Zalewski raises many practical questions on the day-
to-day practices within the administrative state, and argue that there is a need fora
systematic, structured approach to research on administrative decision-making:

The Zalewski case illustrates the reactive, rather than proactive, nature of
any change to tribunal powers and structure in the Irish administrative state.
A significant limitation is the tendency towards looking at administrative
problems with a constitutional spyglass, honing in on the big constitutional
issues, but ignoring the interrelated and connected web of administrative
justice issues.%’

Development of work in this area is important not only to improve firstinstance and
tribunal level decision-making, but also to ensure members of the judiciary have
visibility of the ‘connected web of administrative justice issues’ that Donson and
othersreferto above when determining cases inthe superior courts. In ajurisdiction
that is far more familiar with the ‘administration of justice’, it is therefore important
to consider what is ‘administrative justice’ and what is its potential for Irish public
law.

Section Two: A way forward

Administrative justice

There are many understandings of administrative justice. Adler describes
administrative justice ‘as the justice inherent in administrative decision making’.%®
Administrative justice provides a framework through which we can enhance the
study of first-instance decision-making and tribunal level adjudication. Hertogh and
others offer the following recent description of the field:

% Tom Hickey, ‘Zalewski and the Future of Irish Public Law’ (2024) 87(2) Modern Law Review 466.

57 Fiona Donson, Darren O’Donovan and Aisling Ryan, ‘Ireland’s distinct constitutional vision: the
‘administration of justice’ in quasi-judicial bodies’ in Stephen Thomson, Matthew Groves and Greg
Weeks (eds), Administrative Tribunals in the Common Law World (Hart Publishing 2024).

%8 Michael Adler, ‘Understanding and Analysing Administrative Justice’ in Michael Adler (ed)
Administrative Justice in Context (Hart Publishing 2010).
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Administrative justice raises a whole host of complex issues concerning the

practices of government, the position of individuals, and the relationship
between them. The issues cross many disciplinary boundaries and its study
is deeply enriched by this, but it needs to be recognized as a distinctive area
of research that can now stand on its own.*

Administrative justice has developed hugely in the last thirty years. Adler describes
some of the work done in the UK to mark out and cement the field.®® Despite the
commonalities between the organisation of the administrative state in the UK and
Ireland, administrative justice as a field of research in Ireland has not benefitted
from an active research community in the way it has in the UK. As outlined above,
Donson and O’Donovan describe how administrative justice is a field of research
largely ignored in favour of over-constitutionalisation of administrative problems in
the Irish context.®” There is a tradition of administrative justice research in Northern
Ireland,®? but south of the border there is a tendency to focus on judicial decision-
making.®?

The above introduces administrative justice as a ‘field’ of study, but what does the
field concern? What does it do? What are its aims? Thomas and Tomlinson offer the
following description:

‘Administrative justice’ may not be as familiar as ‘criminal justice’ or ‘civil
justice’, but it is just as important. It concerns both the making of
administrative decisions and the systems for challenging such decisions.
The ‘system’ is complex and fragmented and comprised of various specific
systems that divide along ‘vertical’ policy/functions lines, such as:
immigration, social security, tax, criminal injuries compensation, and many
more. There are also ‘horizontal’ cross-cutting different redress

¥ Hertogh and others (n 26) xvi.

80 Adler (n 60).

51 Donson and O’Donovan (n 28) [16-09].

52 Marie Anderson, Andrea Mcllroy and Michaela McAleer, ‘Mapping the Administrative Justice
Landscape in Northern Ireland’ Report on research undertaken on the Administrative Justice System
in Northern Ireland’ (August 2014) <https://essexcaji.org/wp-content/uploads/2015/06/ni-admin-
justice-mapping-study-oct-2014.pdf> accessed 13 June 2025.

8 Although recently there has been an increase in research published on the Executive, particularly
post Covid-19. See Casey and Kenny (n 34). The same authors have published on the role of the
Attorney General: David Kenny and Conor Casey, ‘A One Person Supreme Court? The Attorney
General, Constitutional Advice to Government, and the Case for Transparency’ (2019) 42(1) Dublin
University Law Journal 89; Conor Casey and David Kenny, ‘The gatekeepers: Executive lawyers and
the executive power in comparative constitutional law’ (2022) 20(2) International Journal of
Constitutional Law 664.
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mechanisms, including: complaint and ombuds procedures; internal

administrative review processes; tribunal appeals; and judicial review.5
The Law Commission outlines four broad pillars of administrative justice:

1. Internal mechanisms for redress (e.g. formal complaint procedures);
2. External non-courtredress (e.g. public inquiries and tribunals);
3. Public sector ombuds;

4. Redress by way of court action.®®

As mostadministrative decisions go unchallenged, considerable public powerrests
with the first instance decision-makers who exercise discretion on a daily basis.
Judicial review cases represent a tiny proportion of the individuals with grievances
against public bodies. Halliday and Scott identify research which demonstrates
that, amongthose that do pursue redress, there is significant drop-out at each stage
of the review process.®® Thus, the potential for research impact and improvement
in decision-making is significant across the different pillars of administrative justice
—butrequires research on intersecting and different redress mechanisms.

Developing a research agenda for administrative justice in Ireland

While international administrative justice scholarship presents a useful conceptual
framework to use as a starting point, there are features of the Irish administrative
state that will require specific attention including the interaction between Article
34.1 and Article 37.1 post-Zalewski, and the culture and nature of the Irish state.
The separation of powers has an important bearing on how the Irish administrative
state has developed and is developing. As students of constitutional law, we learn
about the separation of powers and how each arm of the state is separate and
distinct in the classic tradition that traces back to Montesquieu, yet the reality is
much more porous. Writing extra-judicially, Mr Justice Fennelly notes that the Irish
Constitution does not establish a ‘rigid system of exclusive powers’.®” Similarly,
Donson and O’Donovan observe:

It is our belief that judges must recognize the need for a diverse conception
of separation of powers, one which acknowledges that the tripartite model

84 Robert Thomas and Joe Tomlinson, ‘Mapping current issues in administrative justice: austerity and
the ‘more bureaucratic rationality’ approach’ (2017) 39(3) Journal of Social Welfare and Family Law
380.

% Law Commission, Consultation Paper on Administrative Redress: Public Bodies and the Citizen
(LC CP 187 -2010).

% Simon Halliday and Colin Scott, ‘Administrative Justice’ in Peter Cane and Herbert Kritzer (eds),
The Oxford Handbook of Empirical Legal Research (Oxford University Press 2010).

8 Mr Justice Niall Fennelly, ‘The courts and the doctrine of separation of powers in the Irish
Constitution’ in Eoin Carolan (ed) Judicial Power in Ireland (IPA 2018) 49.
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does not, and cannot exist in pure form, and that its borders must be
attended to. A constitution is fundamentally about the positive exercise of
public power, not its placement within non-interacting silos.®®

While accepting that there are blurred lines in relation to the separation of powers,
the role of the judiciary is weighed down by a doctrine of deference. Writing in the
context of administrative tribunals, Cane provides analysis on ‘quasi’ decision-
making and the ‘legacy of Montesquieu’:

The concepts of legislative, executive and judicial functions are extremely
abstract. Their abstraction partly explains why it has been found very difficult
to provide robust accounts of the distinctive nature of various functions and
of the differences between them. It also explains why the prefix ‘quasi’ is
sometimes added particularly to the terms ‘legislative’ and ‘judicial’: the
prefix typically indicates that the speaker senses a distinction between the
real thing and the imitation, but cannot pinpoint it with confidence.®

Elliot and Thomas note that pinpointing the circumstances in which the judiciary
will intervene with discretionary decision-making is a great complexity of
administrative law across the common law world:

One of the great complexities of administrative law concerns the degree to
which the courts should review decisions of other decision-makers. This
complexity arises because, through the application of administrative law,
the role of the courts is to determine the lawfulness of the acts of other
branches of the state, yet the legitimate extent of judicial involvement is
itself a sensitive matter that raises questions about the courts’ role under
the separation of powers.”°

A strong adherence to a deferential judicial branch under the separation of powers
can be found in the Irish jurisprudence.’’ Brady points out, ‘[t]he Executive has just
as much potential (if not more potential) than the Oireachtas to intrude upon
constitutionally protected rights’.”? In commenting on C v Galway County Council,”®
Casey sets out that ‘the highly deferential rationality standard of review is alive and

% Donson and O’Donovan (n 28) [16-04].

% Cane (n 50) 140.

70 Mark Elliott and Robert Thomas, ‘Tribunal Justice and Proportionate Dispute Resolution’ (2012)
71(2) The Cambridge Law Journal 297.

"1 Fennelly (67) 48-50.

72 Alan D.P. Brady, ‘Proportionality, Deference and Fundamental Rights in Irish Administrative Law:
The Aftermath of Meadows’ (2010) 32(1) Dublin University Law Journal 136.

73 C v Galway County Council[2017] IEHC 784.
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well, even when the interests and rights of vulnerable persons are prima facie
engaged’.”* The corollary of this deferential approach is that considerable power
rests with the executive, which delegates some of this power to decision-makers on

the frontlines of public administration

Barrington outlines that when Irish citizens feel aggrieved about administrative
decisions, they make representations to members of the legislature, on a scale
‘remarkably high per head of population as compared with most other
democracies’.”® He further notes that ‘[a] good part of the public standing of Irish
public representatives comes from their success in acting as ‘brokers’ between
their constituents and public bodies’.”® Anecdotally, people will use such channels
to secure nursing home spaces, planning permission, medical cards, school places,
and community investment. This ‘who you know’ approach leads to a perception of
cronyism and unfairness in how systems operate and needs to be challenged in
favour of transparent, accessible and fair administrative justice systems. Note of
warning here that Barrington was writing over four decades ago and before the
Ombuds system in Ireland came into effect in 1984, making the reference
somewhat dated.”” Nevertheless, the culture of clientelism persists, with Donson
and O’Donovan more recently noting ‘the institutionalised clientelism within which
many Irish politicians are habituated or structured’.”® The potential of the Ombud to
investigate systemic maladministration and deliver collective justice is an
important part of developing a research agenda for administrative justice
research.” The recent investigation by the Ombudsman into the administration of
HSE schemes to fund necessary medical treatment in the EU/EEA or UK, where
people faced a ‘fight’ with the HSE for reimbursement, demonstrates (i) the scale of
the maladministration problem in the state, (ii) the worry and anxiety being caused
by administrative issues, and (iii) the potential of Ombud reports to improve
systems of administration through constructive dialogue.®

74 Conor Casey, ‘Courts, Public Interest Litigation, and Homelessness’ (2019) 42 Dublin University
Law Journal 191, 196.

5 TJ Barrington, The Irish Administrative System (Institute of Public Administration 1980) 177.

78 ibid.

7 Fiona Donson and Darren O’Donovan, ‘Critical junctures: regulatory failures, lIreland’s
administrative state and the Office of the Ombudsman’ (2014) Public Law 471, 475.

8 ibid, 487.

® Robert Thomas, ‘The Northern Ireland Public Services Ombudsman’s Report into Personal
Independence Payment and Collective Administrative Justice (Pt 1)’ (2023) 30(3) Journal of Social
Security Law 143.

8 Office of the Ombudsman, ‘In Sickness and in Debt: An investigation by the Ombudsman into the
administration by the Health Service Executive of schemes that fund necessary medical treatment

164
(2025) Irish Judicial Studies Journal Vol 9(1)



Irish Judicial Studies Journal !

In developing a research agenda for administrative justice in Ireland, it will be
important to include a range of voices and perspectives on different administrative
justice systems. Attention and care must be paid to the way in which different forms

of knowledge are treated to ensure there is no repeat of the injustice and
bureaucratic oppression caused by the way in which survivor testimony was
handledin the Final Report of the Commission of Investigation into Mother and Baby
Homes.® There is a wealth of knowledge on first instance decision-making and
appeals within the administrative state already.® The challenge is to begin to think
across different administrative justice pillars in developing a body of work that can
improve first instance decision-making, and improve public perceptions of
administrative processes across public administration.

This is not the first time there has been a call for administrative justice research in
the state. The Report of the Public Services Organisation Review Group 1966-1969,
or the Devlin Report, included a proposal that there should be a ‘Commissioner for
Administrative Justice’, tasked with looking at problems of administrative justice as
a whole.® In the years since the Devlin Report was published, Government has
become increasingly complex and fractured, yet there has been limited
administrative justice research carried out. Deeper engagement with
administrative justice as a field of study has the potential to assist the Law Reform
Commission’s ongoing work on Non-Court Adjudicative Bodies. A consultation
paper on Non-Court Adjudicative Bodies was expected to be published by the
Commission in 2024,% but as of June 2025 has yet to be made publicly available.
Any reform proposals considered by the Law Reform Commission should take
account of the need for a centralised body akin the Administrative Justice Council,
but adequately funded and staffed, to act as a research hub and steer the

in the EU/EEA or UK’ (April 2023) <https://ombudsman.ie/en/publication/805d0-in-sickness-and-in-
debt/> date accessed 13 June 2025).

8 Catriona Crowe, ‘The commission and the survivors’ (The Dublin Review, 2021)
<https://thedublinreview.com/article/the-commission-and-the-survivors/>accessed 11 April 2025.
8 For example, see FLAC’s work on social welfare appeals: FLAC, Not Fair Enough: Making the case

for reform of the social welfare appeals system (2012)
<https://www.flac.ie/assets/files/pdf/not_fair_enough_final.pdf?issuusl=ignore> accessed 14 April
2025.); and TCD School of Law ‘Covid Observatory - Reports’

https://www.tcd.ie/law/tricon/covidobservatory/reports/index.php accessed 11 April 2025.

83 Report of Public Services Organisation Review Group, 1966-1969 (Stationary Office 1969) 188
<https://www.lenus.ie/handle/10147/125906> date accessed 13 June 2025.

8 Mary Hallissey, ‘Laying down the law’ (The Law Society Gazette, 15 May 2024)
<https://www.lawsociety.ie/gazette/in-depth/2024/may/laying-down-the-law> accessed 11 March
2025.
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development of administrative justice research in Ireland. This would identify and
structure the field.

Section Three: Barriers and future developments

Barriers to developing a body of administrative justice work

Four significant barriers to this type of work must be mentioned before any
conclusions are drawn - access, competence, funding, and measurement.
Exploring the ‘internal’ requires empirical research. Carrying out this research with
public bodies involves negotiations with gatekeepers to secure access to research
participants. ‘Gatekeeping’ can be a significant barrier to successfully conducting
empirical legal research. Lund and others describe how ‘[a] gatekeeper is generally
understood to be someone who has the power and control over access to
communities and key respondents in a particular location selected for research’.®
They describe how gatekeepers can influence research by limiting access to
participants.® Reeves describes ‘gatekeepers’ as people who ‘can help or hinder
research depending upon their personalthoughts on the validity of the research and
its value, as well as their approach to the welfare of the people under their charge’.®’
Access as a potential barrier includes access to data, raising a whole host of
interrelated issues.® Administrative justice research is heavily dependent on the
availability of empirical data. Public body data gaps is an issue facing many
governments at present, and raises the possibility of judicial review proceedings.®
Alack of systematic data collectionin relation to ethnicity and gender was identified
in a recent Joint Submission to the Department of Children, Equality, Disability,
Integration and Youth.*®

Second, to expand the methodological toolkit of public law scholars, attention will
need to be paid to the training of legal researchers. The Nuffield Inquiry on Empirical

8 Ragnhild Lund, Smita Mishra Panda and Manju Prava Dhal, ‘Narrating spaces of inclusion and
exclusion in research collaboration - researcher-gatekeeper dialogue’ (2016) 16(3) Qualitative
Research 280, 281.

% ibid, 292.

8 Carla L. Reeves, ‘A difficult negotiation: fieldwork relations with gatekeepers’ (2010) 10(3)
Qualitative Research 315.

8 Such as lack of data gathering, GDPR, technological capabilities, making data available in
interoperable formats.

8 )Joe Tomlinson, Jed Meers and Cassandra Somers-Joce, ‘Judicial Review of Public Data Gaps’
(2023) 28(2) Judicial Review 69.

% Pavee Point and others, Joint Submission to the Department of Children, Equality, Disability,
Integration and Youth: Ireland’s National Universal Periodic Report for the 39" Session (1 - 12
November, 2021) (2021) <https://www.paveepoint.ie/wp-content/uploads/2024/01/UPR-
Submission-to-the-DCEDIY-11032021F.pdf> accessed 14 April 2025.
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Legal Research identified ‘the problem of self-replication’ due to law schools being
dominated by theoretical and doctrinal methods leading to a knowledge gap on
non-text based methods.®' People interested in carrying out empirical work must be

trained in empirical methods, understand the different ethical issues arising when
carrying out research with human participants, and understand the limitations of
different research methods. Senior public law academics and members of the
judiciary are less likely to have been trained in different research methods. Changes
in the prevailing approaches to research will take time and capacity-building work.

This relates to the third potential barrier — funding. Carrying out fieldwork takes time
and raises different complexities to desk-based research. Designing surveys,
arranging focus groups or scheduling interviews takes a lot of planning time and
requires funding for participant compensation, contracting for surveying services,
transcription of interviews or focus groups, and travel expenses. Additionally, in a
‘publish or perish’ culture, slow scholarship can be less desirable to researchers
trying to maintain a steady stream of outputs. Gathering data can be a slow and
expensive process requiring funding.

Finally, measurement and how we might simultaneously deal with different
perspectives and experiences is a concern for legal scholars — particularly where
doctrinalresearch typically focuses on finding coherence in the law.%? When we use
multiple methods in legal research we come up against the problem of
commensurability of outputs and the extent to which the newly generated data sets
contribute to answering a research question. Epstein and Martin explain that
‘measurementis a critical step in designing research’.* Itis ourrole, as researchers,
to be curious about different methods of measurement to assess the reliability and
validity of our research. ®* By incorporating empirical and socio-legal
understandings, administrative justice research necessarily takes an
epistemologically constructivist approach that recognises multiple experiences.%

9 Hazel Genn, Martin Partington and Sally Wheeler, Law in the Real World: Improving Our
Understanding of How Law Works (Nuffield Inquiry on Empirical Legal Research Final Report and
Recommendations, November 2006).

%2 Shane Kilcommins, ‘Doctrinal Legal Method (Black-Letterism): assumptions, commitments and
shortcomings’ in Laura Cahillane and Jennifer Schweppe (eds), Legal Research Methods: Principles
and Practicalities (Clarus Press 2016) 8.

% Lee Epstein and Andrew D. Martin, An Introduction to Empirical Legal Research (Oxford University
Press, 2014) 42.

% ibid 47.

% Rachel Cahill-Callaghan and Linda Mulcahy, ‘Where are the numbers? Challenging the barriers to
quantitative socio-legal scholarship in the United Kingdom’ (2022) 49(1) Journal of Law and Society
S105-S118.
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This is both a strength and limitation of administrative justice research. We risk

losing coherence or neatness, but we gain complex and dynamic understandings.

The evolving nature of the state, technological advances, and inclusive futures

An important question for further research is how the places of administrative
justice have changed and are changing due to the rise of remote hearings and digital
delivery of administrative functions. The lack of research at the intersection of
administrative law and administrative processes is even more of a concern as we
see a growing number of ad hoc reforms to certain administrative systems,
particularly due to technological advances. ®® The judiciary will increasingly be
asked to engage with legal issues pertaining to digital processes or automated
administrative decision-making. As Tomlinson outlines, thinking about the issues
caused by digitalisation will require institutionally and contextually specific
responses:

It is essential that the ongoing incursion of digital technology into
administrative justice is not seen as some distinct field of interest and
activity, but as part of the core business of those concerned with public law
and administrative justice. There will be no satisfying overall answer or
theory that can be developed in response to this incursion. In administrative
justice, generalisations are often unhelpful and rarely true. Different
instances of digitalisation — whether they are imposed as part of public
service provision or arise organically from technological innovation—need to
be considered in their particular institutional and political contexts.®”

Ranchordds emphasises the importance of considering what is lost through digital
developments, noting that the automation of decision-making contributes towards
the erasure of empathy:

vulnerable citizens who are the most prone to erring, and also those who,
before the automation of government, benefited from the occasional
empathy of street level bureaucrats toward first-time mistakes and
oversights.%®

Research from healthcare administration shows that administrative processes that
are blind to the varied needs of service users create barriers to services and can

% Thank you to the anonymous reviewer for neatly capturing this point.

%7 Joe Tomlinson, Justice in the Digital State: Assessing the next revolution in administrative justice
(Policy Press 2019) 89.

% Sofia Ranchordés ‘Empathy in the Digital Administrative State’ (2022) 71 Duke Law Journal 1341.
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exacerbate pre-existing inequalities.® The burgeoning body of work from the field of
public administration on ‘administrative burden’ illustrates how the burdens or
costs of engaging with public bodies are not spread equally across society.' Thus

the need to proceed mindfully and using intersectional frameworks.

Meers and others describe how we live in an age of ‘interface first’ bureaucracy'’,
with Raso arguing that ‘interface governance’ is ‘paradigmatic within many front-
line agencies that make decisions about crucial entitlements and penalties’.'® The
places of administrative justice are increasingly hidden from view, with the rise of
online hearings, remote working, and closure of public counters. Where law takes
place is an evolving phenomenon that administrative justice research can provide
a framework to investigate. Now instead of accessing public services via a public
counter or a face-to-face encounter with an official, we are increasingly directed to
access services including MyWelfare, Revenue, the Housing Assistance Payment
and the National Childcare Scheme using the MyGovID login from our phones or
personal devices. Yet there are many barriers to accessing online public services
including digital exclusion, and the requirement to have a particular form of
technology or to pass a validation test.'®

The introduction of an online application process at the International Protection
Office from 31 July 2024 or the pivot to online hearings by the Residential Tenancies
Board could make for interesting studies on the impact of digitalisation.'* So too
would the implementation and interpretation of the EU Artificial Intelligence Act by
different public bodies' or the use of machine learning in public body decision-

% Leo Ewbank and others, ‘Admin matters: the impact of NHS administration on patient care’ (The
King’s Fund, 23 June 2021) < https://www.kingsfund.org.uk/insight-and-analysis/long-reads/admin-
matters-nhs-patient-care> accessed 14 April 2025.

1% pamela Herd and Donald P. Moynihan, Administrative Burden: Policymaking by Other Means.
(New York: Russell Sage Foundation 2018); Sebastian Jilke and others, ‘Short and sweet: Measuring
experiences of administrative burden’ (2024) 7 Journal of Behavioural Public Administration 1.

0" Meers, Halliday and Tomlinson (n 17).

02 Raso (n17).

103 Joe Tomlinson, ‘Justice in Automated Administration’ (2020) 40(4) Oxford Journal of Legal Studies
708-736.

%4 What’s new’ (International Protection Office, 26 November 2024)
<http://www.ipo.gov.ie/en/ipo/pages/whatsnew> accessed 14 April 2025; Adjudication hearings are
now ‘usually’ held online via Microsoft Teams, Residential Tenancies Board Annual Report and
Accounts 2023 <https://rtb.ie/wp-
content/uploads/2025/05/RTB_Annual_Report_and_Accounts_2023-1.pdf accessed 14 April 2025.
1% |rish Human Rights and Equality Commission, Submission to the Public Consultation on National
Implementation of EU Harmonised Rules on Artificial Intelligence (Al Act) (2024)
<https://www.ihrec.ie//app/uploads/2024/07/20240716-IHREC-submission-to-the-consulation-
on-the-EU-Al-Act_to-OOTD.pdf> accessed 14 April 2025.
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making.'*® Social welfare appeals is an area of administrative justice in Ireland that
FLAC has long highlighted as in need of reform.’ There is currently an ‘Appeals

Modernisation Project’ underway, ‘the goal of which is to streamline and enhance
the end-to-end appeals process for the customer’.’®® An empirical evaluation of the
project would be a welcome additional to the literature.

The Administrative Justice Council of His Majesty’s Courts and Tribunals Service
has two active working groups looking at issues that are also highly relevant to the
Irish legal system: ‘Addressing disadvantaged people in the administrative justice
system’; and ‘Digitisation and the tribunal user experience in the modernised
tribunal service.” ' The Ada Lovelace Institute and Alan Turing Institute have
recently published results of a nationally demographic survey in the UK on public
attitudes to Al — a hugely useful dataset in considering the legal and societal
implications of Al.""° Similar research investments and evidence reviews would be
helpfulin the Irish context.

Hertogh’s work on legal alienation shows how people move away from law and the
absence of lawin everyday life, demonstrating the need for deeperinvestigation into
how people perceive law or what leads people to abandon law."" Further empirical
research is needed to gain deeper understanding of the problems both officials and
system users encounter in administrative justice systems in Ireland, particularly
system users from communities who experience exclusion such as the Traveller
Community."2 Doyle and O’Brien argue that there is much to be gained from a shift
in perspective from the court-focused work that dominates the literature at present,
to a more holistic, complex understanding of rights in the small places of everyday
life. "3

1% Neli Frost, ‘The Impoverished Publicness of Algorithmic Decision Making’ (2024) 44(4) Oxford
Journal of Legal Studies 780-807.

97 FLAC (n 82).

108 Parliamentary questions, (22 January 2025)
<https://www.oireachtas.ie/en/debates/question/2025-01-22/888/>accessed 14 April 2025.

109 ‘ACJ Working Groups’ (Courts and Tribunal Judiciary)
<https://www.judiciary.uk/related-offices-and-bodies/advisory-bodies/administrative-justice-
council/working-groups/> accessed 14 April 2025.

110 Ada Lovelace Institute and The Alan Turing Institute, How do people feel about Al? A nationally
representative survey of public attitudes to artificial intelligence in Britain (2023)
<https://www.adalovelaceinstitute.org/wp-content/uploads/2023/06/Ada-Lovelace-Institute-The-
Alan-Turing-Institute-How-do-people-feel-about-Al.pdf> access 13 June 2025.

" Marc Hertogh, Nobody’s Law: Legal Consciousness and Legal Alienation in Everyday Life
(Palgrave 2018).

"2 Donson and Morgan-Williams (n 33).
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To achieve this shift in perspective, there is a related case to be made about further
expanding the toolkit of research methods in public law research and much to be
gleaned from collaboration and participation — eg doing research with communities

rather than about communities, ''* walking methods that seek to understand
positionalities more fully, '"® experimental methods that seek to understand
perceptions on ‘trade-offs’ between different features of administrative
processes,'"® or the application of legal design in response to access to justice
crises.’

Conclusion

The field of administrative justice provides a scaffold and language for the
development and expansion of public law scholarship, and provides insights on
how to improve first instance and tribunal level decision-making in public bodies.
Crucial to the success of the field will be the extent to which different parties are
willing to get involved in research projects and are open to new ways of knowing
about administrative law. This can be productively understood as a shared dialogue.
As Sunkin and Marsons note in marking out future research trajectories for
administrative justice:

Benefits can accrue from dialogue. Not least, dialogue should better enable
government and funders to work with independent researchers to identify
priority research needs, to better understand what can be investigated and
by what methods, and to address obstacles including availability of data.’®

The development of administrative justice research ought to be seen as a
collaborative endeavour, one that involves a diverse range of voices including a
representative sample of the public, judges, officials, administrators, researchers,

"4 Sindy Joyce and others, Irish Travellers’ Access to Justice (European Centre for the Study of Hate
2022).

1% Maggie O’Neill and Brian Roberts, Walking Methods: Research on the Move (Routledge 2020);
Doris Murphy, ‘Walking, Talking, Imagining: Ethical Engagement with Sex Workers’ (2022) 16(2)
Ethics and Social Welfare 219-234; Jessica Smith, ‘Journeying the everyday of civic space:
movement as method in socio-legal studies’ (2021) 48(S1) Journal of Law and Society S59.

16 Jed Meers, Aisling Ryan and Joe Tomlinson, ‘Perceptions of procedural fairness and space for
personal narrative: an experimental study of form design’ (2025) 52(1) Journal of Law and Society 81.
"7 Lois R. Lupica and Genevieve Grant, ‘Will human-centred Legal Design improve civil justice
systems? And how will we ever know?’ in Rossana Ducato and Alain Strowel (eds), Legal Design
Perspectives: Theoretical and Practical Insights from the Field (Ledizioni 2021).

18 Maurice Sunkin and Lee Marsons, ‘Directions for Future Research on Administrative Justice’ in
Hertogh and others (n 56) 652.
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and legislators. This work is crucial in shifting public law mindsets from ‘putting it
right’ to ‘getting it right’ at first instance.’®

"® Harlow and Rawlings (n 42).
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