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Constitutional Interpretation in Ireland and the Heneghan case 
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Abstract: The question of how to interpret the Constitution has occupied the minds 
of Irish judges since the promulgation of the first Irish Constitution. While different 
approaches have been in vogue at various points over the years, the primary 
approach to be taken is usually accepted as being based on a textual or literal 
method. In fact, in recent judgments, the Supreme Court emphasised that the literal 
approach must always have primacy. However, in the Heneghan case, the Court 
seemed to develop a new approach that moves away from the strictly literal method 
in favour of a more flexible, harmonious approach. The case, which centres on the 
electoral franchise of the upper House of the Oireachtas, is significant for a number 
of reasons and so this article proposes to examine the judgment in order to consider 
how it has changed the approach to constitutional interpretation in Ireland.  
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Introduction 
The Irish Constitution, Bunreacht na hÉireann, is a broad and sometimes 
ambiguous document, which requires courts to balance respect for its foundational 
principles with the need to address contemporary issues not explicitly foreseen by 
its framers. The evolving nature of rights, particularly in areas such as privacy and 
social policy for example, necessitates a fluid, interpretive approach to ensure that 
the Constitution remains relevant in addressing modern concerns while preserving 
its integrity. Because of this, constitutional interpretation in Ireland involves various 
methods that seek to reconcile the text of the Constitution with contemporary legal, 
social, and political realities. The methods can sometimes intersect, leading to 
debates over the balance between judicial activism and restraint in shaping 
Ireland’s constitutional landscape. It is one area where individual philosophies and 
ideas about the proper role of the judge can have a major impact. Different methods 
have come to the fore over the years. For example, natural law had its heyday as a 
method of constitutional interpretation during the 1970s but is rarely, if ever, 
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invoked now as an interpretative method. In recent years, the Supreme Court has 
attempted to put forward a standard approach to interpreting the Constitution and 
in cases such as Curtin v Dáil Éireann 1  and Bacik v An Taoiseach, 2  the Court 
emphasised that the literal approach must always have primacy. However, in a 
more recent case, the Court appears to have developed a new approach that moves 
away from the strictly literal method in favour of a more flexible harmonious 
approach.  

This article will first outline the developmental context to constitutional 
interpretation in Ireland before going on to examine in detail the judgment in that 
decision, Heneghan v Minister for Housing, 3  to consider how this judgment has 
changed the approach to constitutional interpretation in Ireland.  

Constitutional Interpretation in Ireland 
In Kelly: The Irish Constitution, five different interpretative methods are discussed 
in the Irish context: the literal approach; the doctrine of harmonious interpretation; 
the broad or purposive approach; the historical approach; and the natural law 
approach. It is also noted that sometimes these approaches can overlap and that 
the courts have ‘shown no consistency with regard to any particular approach and 
this gives rise to the suspicion that individual judges are willing to rely on any such 
approach that will offer adventitious support for a conclusion which they have 
already reached’.4 

The literal approach is usually the first approach to which the court will turn when 
questions of constitutional interpretation arise and it is often said to be of most use 
when interpreting the more technical provisions of the Constitution, as opposed to 
the fundamental rights provisions. In People (DPP) v O’Shea,5 O’Higgins CJ outlined 
the approach to be taken, stressing the primacy of the literal approach: 

The Constitution, as the fundamental law of the State, must be accepted, 
interpreted and construed according to the words which are used; and these 
words, where the meaning is plain and unambiguous, must be given their 

 
 
1 [2006] IESC 14, [2006] 2 IR 556. 
2 [2020] IEHC 313, [2021] 3 IR 283. 
3 Tomás Heneghan v Minister for Housing, Planning and Local Government [2023] IESC 7. 
4 Gerard Hogan and others, Kelly: The Irish Constitution (5th edn, Bloomsbury Professional 2018) 9. 
5 [1982] IR 384. 
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literal meaning. … Plain words must, however, be given their plain meaning 
unless qualified or restricted by the Constitution itself.6 

This approach has advantages in that it allows the courts to follow the actual 
language of the text of the Constitution, which guards against a high degree of 
judicial subjectivity; but it also has disadvantages: first, it means that the court will 
sometimes fall back on the standard common law principles of statutory 
interpretation, which are not appropriate in a constitutional context; second, a 
meaning which might be plain to one judge might not be so plain to another judge; 
and third,  a document designed to be flexible in its interpretation does not always 
lend itself to a literal reading.7  

Because of difficulties with the literal method, the court has sometimes embraced 
a more broadly-based or purposive approach. This approach allows judges to be 
guided by the text but avoids the excessive literalism of the literal approach by 
seeking to identify the purpose and the objective of the provision. Costello J 
explained this in Attorney General v Paperlink Ltd:  

[T]he Constitution is a political instrument as well as a legal document and 
in its interpretation the courts should not place the same significance on 
differences of language used in two succeeding sub-paragraphs as would, 
for example, be placed on differently drafted sub-sections of a Finance Act. 
A purposive, rather than a strictly literal, approach to the interpretation of the 
sub-paragraphs is appropriate.8 

The doctrine of harmonious interpretation assumes, as the authors of Kelly have put 
it, ‘that the people who enacted the Constitution had a single scale of values and 
wished those values to permeate their character evenly and without internal 
discordance.’9 The idea is that the Constitution should be construed as a whole and 
that the provisions are related to each other. While this approach has been 
endorsed and has proved useful in a number of cases,10 it is sometimes criticised 
as creating excessive judicial subjectivity and opening the door to judicial policy-

 
6 ibid 397. 
7 See Aileen Kavanagh, ‘The Quest for Legitimacy in Constitutional Interpretation’ (1997) 32(1) Irish 
Jurist 195. 
8 [1984] ILRM 373. 
9 Hogan and others (n 4) 19. 
10 See Re Ansbacher (Cayman) Ltd [2002] 2 IR 517; O’B v S [1984] IR 316; Tormey v Ireland [1985] IR 
289.  
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making, particularly where the court relies on general principles rather than another 
provision of the Constitution when applying this approach.11  

At times, the courts have used extra-constitutional principles in interpreting the text 
of the Constitution, sometimes referencing ‘higher law’ or ‘natural law’. However, 
this natural law approach has not been consistent and while in the past, this 
method played a pivotal role in the development of the fundamental rights 
provisions in the Constitution, 12  today it has fallen out of favour, mostly due to 
recognition that this approach is not reliable as the standards and opinions involved 
are necessarily subjective.13  

It can sometimes be helpful to the court, in interpreting the Constitution, to have 
regard to the history of the Constitution or the state of affairs and public opinion at 
the time of its enactment. However, historical considerations are not always helpful 
or suitable and can sometimes even lead to confusion, as in the Sinnott v Minister 
for Education case,14 where it was held that the words ‘primary education’ must be 
interpreted by reference to the practice in 1937 even though it was also held that 
the word ‘child’ must be given its modern meaning (ie under the age of 18). While 
this approach has been used from time to time, it is not generally resorted to, and 
in particular, it has been recognised that it is not an appropriate method when 
interpreting fundamental rights provisions. The historical approach also raises 
difficult questions such as what sources can be used to determine historical 
meaning. As such, it has mostly been seen to have limited practical benefit.  

While Casey concluded a number of years ago that ‘[n]one of the techniques… 
[could] be said to be the dominant – much less the “correct” approach’,15 recent 
cases have seemed to prioritise the literal approach, unless the meaning of the 
provision is not clear. In Curtin v Dáil Éireann,16 Murray CJ, for the Court, set out the 
approaches to constitutional interpretation that have been taken. Citing The People 
(DPP) v O’Shea,17 he laid out the majority view in that case that ‘[p]lain words must, 
however, be given their plain meaning unless qualified or restricted by the 
Constitution itself’.18 Murray CJ stated the applicable law as follows: 

 
11 Hogan and others (n 4) 23. 
12 See Richard Humphreys, ‘Constitutional Interpretation’ (1993) 15(1) DULJ 59. 
13 See for example IRM v Minister for Justice [2018] IESC 14. 
14 [2001] IESC 63, [2001] 2 IR 545. 
15 James Casey, Constitutional Law in Ireland (3rd edn, Round Hall 2000) 383. 
16 Curtin (n 1). 
17 O’Shea (n 5). 
18 Curtin (n 1) [73]. 
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Where words are found to be plain and unambiguous, the courts must apply 
them in their literal sense. Where the text is silent or the meaning of words is 
not totally plain, resort may be had to principles, such as the obligation to 
respect personal rights, derived from other parts of the Constitution.19 

He allowed for the use of the historical context of constitutional provisions where 
such information is helpful, but stressed that this approach does not exclude the 
consideration of provisions in the contemporary context.20 More recently in Bacik v 
An Taoiseach, 21  a Divisional High Court (Irvine P, McDonald and Hyland JJ) 
considered the existing case law on constitutional interpretation, placing particular 
emphasis on the Supreme Court decision in Curtin (and the precedents cited 
therein) as a relatively recent binding authority on the appropriate approach to 
take.22 The Court summarised the principles by which it considered itself bound as 
follows: 

1. Interpretation of a provision must begin with the words used; 

2. It may be necessary to consider the meaning of the Irish version of the 
provision, which has precedence over the English version if they conflict; 

3. Where words are clear and unambiguous, they should be given their literal 
meaning (e.g. numbers, places or identified people cannot be interpreted in 
any other way); 

4. The provision must be construed in the context of the wider Constitution; 

5. Harmonious interpretation of a provision is permitted only when its literal 
interpretation appears to create a conflict with the literal interpretation of 
some other constitutional provision; 

6. Other factors, such as the historical context, can legitimately be used where 
there is doubt, ambiguity, inconsistency or silence.23 

These authorities created an expectation that the literal approach should always be 
used except in cases of ambiguity, when recourse to one of the other approaches 
could then be had. Thus, the Court appeared to entrench the literal approach as the 
primary method and side-lined the harmonious approach, which was only to be 
used in very limited circumstances. The Heneghan case delves into many of the 
issues regarding interpretative methods, including which approach should be used 
as a starting point, how the harmonious method should be used, issues around 
historical sources, and even proposes a new approach to be taken. Before 

 
19 ibid [76]. 
20 ibid [77]. 
21 Bacik (n 2). 
22 ibid [78]. 
23 ibid [80]. 
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examining how these issues are treated in Heneghan, it is worth looking in some 
detail at the background and facts of the case itself, in order to understand how the 
Court came to the conclusions in the case, and why they are significant for the 
future of constitutional interpretation in Ireland.24 

Background to Heneghan and Arguments in the Case 
The Heneghan case centres on the complex method of election for Seanad Éireann. 
There are 60 members of the Seanad: 11 are nominated by the Taoiseach, six are 
elected by the Universities panel, and the remaining 43 are selected from a series 
of panels by an electorate which includes the members of the new lower House, the 
outgoing upper House, and county councillors.25 While many aspects of the Seanad 
are problematic, 26  one curiosity or historical hangover relates to the university 
constituency. When the Constitution was drafted, the only universities in the State 
were Dublin University (Trinity College Dublin) and the National University of Ireland 
(NUI), and Constitution allocated three Seanad seats to each. In 1979, the Seventh 
Amendment of the Constitution allowed for the addition of further institutions by 
statute. However, no such legislation was passed, which resulted in the rather 
strange situation that graduates from Trinity and any of the NUI institutions could 

 
24 Hickey has already published a very useful analysis of the case but whereas that article concludes 
that Murray J ultimately went too far – arguably surpassing his role under the separation of powers 
(‘[I]it went beyond the “logical interpretative endpoint” … And they went further in their interpretation 
than the text of the provision could carry, reshaping it so as to avoid the necessity for that further 
amendment.’ See Tom Hickey, ‘How to Interpret the Irish Constitution: Heneghan v Minister for 
Housing’ (2024) 6 Irish Supreme Court Review 53, 79), this piece will conclude that the Murray J 
approach is a welcome clarification to the approach to constitutional interpretation and will provide 
a workable model for the future.  
25  Local government. See Government guide on Seanad elections 
<https://assets.gov.ie/130328/7319b9fa-9e70-4874-b58d-004918685654.pdf> accessed 18 June 
2025.  
26 In 2013, a referendum to abolish the institution failed. In December 2014, then Taoiseach Enda 
Kenny set up an independent working group on Seanad reform chaired by former senator Dr Maurice 
Manning. This group published a comprehensive report in 2015, which the current government has 
committed to implement. In 2014, then Minister for the Environment Phil Hogan published a general 
scheme of a Bill which proposed to remedy the situation and provide for a single six-seat 
constituency and extend the franchise to all qualifying third level institutions. He opened the process 
to public consultation and expected to publish a final bill before the summer recess of 2014 but this 
never came about. In February 2018, in his first appearance in the Seanad as Taoiseach, Leo 
Varadkar announced the establishment of further committee to consider implementation of the 
2015 report. The report of the Seanad Reform Implementation Group, chaired by Senator Michael 
McDowell, was published in December 2018. This report was the 14th such report in 40 years but 
still no action has been taken.  A Private Members Bill was introduced in 2020 but was not supported: 
Seanad Electoral (University Members) (Amendment) Bill 2020 (Bill 11 of 2020). A further Private 
Members Bill suffered the same fate: Seanad Bill 2020 (Bill 47 of 2020). 

https://assets.gov.ie/130328/7319b9fa-9e70-4874-b58d-004918685654.pdf
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vote in Seanad elections, but those from other universities or third-level institutions 
could not.27   

This has long been recognised as unfair28 but there had not been an appetite to 
address the issue. Tired of waiting for change, Tomás Heneghan, a graduate of the 
University of Limerick (not one of the institutions mentioned in the Constitution), 
applied to be included on the register of electors for the Seanad. On being refused, 
since he was not a graduate of one of the qualifying institutions, he decided to take 
a case challenging the constitutionality of this exclusion.  

Heneghan, represented by the Free Legal Advice Centre (FLAC), made two main 
arguments. The first was that once the People voted to insert the Seventh 
Amendment in 1979 to allow for the franchise in Article 18 to be extended, there was 
a duty on the State to act on foot of that referendum result and excessive delay or 
failure on the part of the State to respond to the Seventh Amendment was 
unconstitutional. The second argument was that the principles of equality and 
equal participation in the democratic process were infringed since the decision in 
the referendum of 1979 should have allowed all third-level graduates to vote in 
Seanad elections, but because the implementing legislation had not been passed a 
discriminatory situation arose wherein certain third-level graduates were being 
excluded from the electorate due to the happenstance of where they obtained their 
degrees. Heneghan also relied on historical evidence to argue that the purpose of 
the original provision was to give representation to all university graduates, and that 
the intent of the People in passing the Seventh Amendment, was to extend the 
franchise to ensure equality of representation amongst third-level graduates.29 

 
27 Even more unusual is the fact that certain Trinity students who have reached the age of 21 but have 
not yet even graduated may vote (Scholars of Trinity College). Northern Irish graduates of TCD and 
the NUI institutions can also vote. 
28 This is referenced in the judgment: ‘[R]eform of the university constituencies had been suggested 
some time before this: in its important 1967 Report, the Committee on the Constitution (Pr. 9817) 
had recommended a change to these constituencies, suggesting that the six representatives ‘shall 
be elected from the Irish Universities in a manner prescribed by law without any specific reference 
to particular Universities (para. 82).’ Heneghan (n 3) [19] (Murray J). 
29 Initially in the High Court, Heneghan also made arguments concerning the constitutionality of the 
panels system whereby the other Seanad seats are allocated, (it was argued that s. 44 of the Seanad 
Electoral (Panel Members) Act 1947 is unconstitutional in that excluding citizens who are not 
members of the Oireachtas or local government disproportionately interfered with rights under 
various Articles of the Constitution). But given that this aspect was not retained on appeal to the 
Supreme Court it is not proposed to deal with it here. Arguments were also made in relation to the 
European Convention on Human Rights (it was argued that composition of the university seats 
constitutes a breach of Article 3 of the First Protocol to the European Convention on Human Rights, 
namely the right to free elections) but again, as these were not concentrated upon by the Courts, 
they will not be addressed here. 
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The State counter-argued that first, the extension of the franchise was not the 
purpose of the 1979 Amendment, since the reason the referendum was mooted in 
the first place related to discussions on the possible dissolution of the NUI into its 
constituent colleges and it was thus necessary to amend the Constitution to allow 
for that process to happen. The franchise issue, it was argued, was a secondary, 
minor element. Second, the State argued that because the language in the 
amendment is permissive – the Oireachtas ‘may’ pass legislation – there can be no 
‘duty’ implied, and thus a choice was given to the Oireachtas as to whether to act 
or not. On the equality issue, it was argued that the case did not reach the standard 
of review for breach of the equality guarantee. Regarding the issue of constitutional 
interpretation, the literal approach was advanced, and it was argued that the intent 
of the People in ratifying the Seventh Amendment may only be identified from within 
the four corners of Article 18.4 itself, and external considerations may not be 
considered. The High Court agreed with the State and dismissed Heneghan’s 
arguments. 

The Supreme Court Majority Judgment 
The case was granted a “leapfrog” appeal from the High Court to the Supreme Court, 
and the judgment of the seven-judge Court was delivered on 31 March 2023. The 
majority judgment was delivered by Murray J, with O’Donnell CJ, Dunne, O’Malley, 
Baker and Hogan JJ concurring. Hogan J also produced an additional concurring 
judgment and Charleton J partially dissented.  

The ‘May’ vs ‘Shall’ Issue 

The first issue that Murray J tackled in the majority judgment is the question of how 
to interpret Article 18.4, the provision at issue in the case. It is worth reproducing it 
here: 

4     1° The elected members of Seanad Éireann shall be elected as follows:— 

i     Three shall be elected by the National University of Ireland. 

ii    Three shall be elected by the University of Dublin. 

iii    Forty-three shall be elected from panels of candidates constituted 
as hereinafter provided. 

2° Provision may be made by law for the election, on a franchise and 
in the manner to be provided by law, by one or more of the following 
institutions, namely: 
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i     the universities mentioned in subsection 1° of this section, 

ii      any other institutions of higher education in the State, 

of so many members of Seanad Éireann as may be fixed by law in 
substitution for an equal number of the members to be elected 
pursuant to paragraphs i and ii of the said subsection 1°. 

A member or members of Seanad Éireann may be elected under this 
subsection by institutions grouped together or by a single institution. 

3° Nothing in this Article shall be invoked to prohibit the dissolution by law of 
a university mentioned in subsection 1° of this section. 

Murray J begins by noting that on first glance, the provision appears to be 
straightforward and that Article 18.4.2° seems to be framed in a ‘permissive rather 
than mandatory’ 30  fashion, as asserted by the State. This would mean that the 
franchise is limited to TCD and NUI and that the Oireachtas has discretion to change 
this or not. However, he then clarifies that in fact, the provision ‘is in no sense as 
simple as this suggested reading implies.’ 31  The traditional principles of 
interpretation dictate that it is always necessary to start with the words of a 
provision and consider their literal meaning but as Murray J goes on to demonstrate, 
‘a close examination of the text shows that the relationship between 18.4.1° and 
18.4.2° cannot be understood by reference only to a literal reading of the words in 
each provision.’32 This is because there is a contradiction in the language. Murray J 
explains this as follows: 

Article 18.4.1 (i) and (ii) state that three of the elected members of Seanad 
Éireann ‘shall’ be elected by NUI and that three ‘shall’ be elected by TCD. 
Article 18.4.2 provides that the Oireachtas ‘may’ by law change this. Clearly, 
it cannot both be the case that six Senators must be elected by TCD and NUI 
and that those same members can be elected by other institutions of higher 
education.33 

The intention of the provision is stated to be that the first two subsections of Article 
18.4 are subject to the enactment of legislation in accordance with Article 18.4.2°, 
but this requires words to be read into those provisions for them to make sense. 
Because of this, he says, Article 18.4.1° is not useful in resolving the issues of 

 
30 Heneghan (n 3) [38]. 
31 ibid [39]. 
32 ibid [41]. 
33 ibid [44]. 
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construction since it ‘prescribes pro tempore the composition of the university 
panels unless and until the Oireachtas legislates.’34 Here, Murray J is setting up the 
approach to interpretation elaborated on later in the judgment by making it clear 
that a literal approach is not helpful in this case. 

In relation to the question of whether the word ‘may’ confers a power or a duty, 
Murray J points out that at least in one scenario, it confers a duty – if the NUI had 
been dissolved (which was the original reason for proposing the amendment), then 
the Oireachtas would have had to legislate; there would have been no choice. But 
Article 18 did not provide for this situation and if it occurred, Article 18.4.1° would 
have been ‘inoperable’ as it stood. As Murray J comments, ‘the failure to make 
provision for what would happen in that event (which is clearly envisaged by Article 
18.4.3°) is one of the many surprising features of the provision.’35 In this analysis, 
Murray J demonstrates that since the text of Article 18.4.1° would make no sense on 
the dissolution of the NUI, we should not expect it to make sense on a potential 
extension of the franchise either.  

This conclusion seems to devastate the State’s strongest argument in the case. The 
submission, which was accepted in the High Court, was that no duty was conferred 
on the Oireachtas to legislate since the wording of Article 18 uses the word ‘may’ 
instead of ‘shall’ and so, based on a literal interpretation, it was intended to be 
discretionary. However, this argument is expertly deconstructed in this passage of 
the judgment by the logical reasoning that, in order to ensure there would still be 49 
members elected to the Seanad following the dissolution of the NUI, the Oireachtas 
would have been under a duty to legislate and so ‘may’ has to mean ‘must’ in these 
circumstances. Given that ‘may’ has become obligatory in that circumstance, it is 
also possible to read it as conferring a duty in relation to extension of the franchise.  

Both the majority decision and the concurring judgment of Hogan J make it quite 
clear that the various problems of construction all relate to the very poor drafting of 
the Amendment and the fact that these scenarios were not adequately provided for 
in the wording. Because the wording is unhelpful, this means that in interpreting the 
provision, a more refined approach is required. 

Constitutional Interpretation 

Murray J then moves on to consider the principles of interpretation more broadly, 
and states that the duty of the Court in interpreting the Constitution is to ‘strive to 
achieve an interpretation that resolves as many of these interpretative issues as 

 
34 ibid [45]. 
35 ibid [47]. 
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possible in a manner that is coherent, and workable while at the same time giving 
effect to the intent of the People in adopting the provision.’36 He comes back to the 
idea that, at first glance, the issues in this case can be answered easily by reference 
to the text of the provisions. Instead, he explains that they ‘cannot be divorced from 
the wholly ambiguous context in which they appear.’37 This is crucial since it is the 
context that gives rise to the final decision in the case. First, Murray J addresses the 
assumed idea that a literal interpretation must always be given to a provision that 
appears to be clear on its face, and he concludes instead that such provisions must 
always be considered in light of the Constitution as a whole, since:  

a provision of the Constitution that, although clear on its face, is in conflict 
with another such provision cannot be said to have a ‘plain meaning’ and it 
will be necessary to at least consider whether – having regard to their 
respective objects – they can be reconciled.  An Article that although 
seemingly unambiguous in its terms but which conflicts with fundamental 
principles underlying the Constitution, on closer analysis, bear a meaning – 
and require a construction – that is more consistent with those underpinning 
principles than that yielded by the constraints of narrow literalism.38 

Crucially, he then states that ‘no provision can be understood without some 
reference to its background and purpose’. 39  This is an important point in the 
judgment where Murray J starts to diverge subtly from the approach previously 
supported by most of the authorities on constitutional interpretation. He also 
quotes with approval a statement from Casey’s Constitutional Law in Ireland that 
sometimes it is only when a provision is read ‘in the wider context may an ambiguity 
emerge.’40 He stresses that it is not only where some tension exists between the text 
of specific provisions, and an ambiguity in one, that the interpretative approach can 
be taken. 41  It is enough for two provisions to ‘sit uneasily together’. 42  This is 
somewhat of a change in direction in how the courts have previously spoken about 
the interpretation of constitutional provisions, where the literal approach is almost 
always taken as the dominant approach.43 

 
36 ibid [58]. 
37 ibid. 
38 ibid [61]. 
39 ibid. 
40 Casey (n 15) 377.  
41 Heneghan (n 3) [71]. 
42 ibid [76] 
43 See for example, O’Shea (n 5); Curtin (n 1); Bacik (n 2). 
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A survey of the case law is conducted, with particular attention given to Curtin, since 
this was heavily relied upon by the State in its argument that the Articles had to be 
read in their literal sense. Murray J concludes that even though Curtin appears to 
promote the literal approach, the conclusion to the case actually demonstrates 
that constitutional principles are necessary for constitutional interpretation: 

Curtin thus, if anything, shows precisely how – and why – there will be 
circumstances in which a seemingly clear constitutional provision must be 
supplemented by reference to broader but clearly ascertainable 
constitutional principles, and how these may combine to produce an 
interpretation of a provision that is radically different from that suggested by 
a clinical analysis of only the bare text.44 

The State also relied on the principles of constitutional interpretation outlined in the 
Bacik case45 to support its position and Murray J takes the opportunity to qualify the 
so-called Bacik-principles, which had seemed to row back on the doctrine of 
harmonious interpretation, first articulated by Henchy J in Dillane v Ireland46 and 
developed in Henchy J’s well-known dissent in The People v O’Shea. 47 Murray J 
takes issue with paras (c) and (e) of those principles which, he says, ‘are liable to 
mislead’ if read in isolation: 

(c) Where the words used are clear and unambiguous, they are to be 
construed in their literal sense. Thus, for example, words denoting numbers, 
places or identified persons admit of no debate.   

(e) If a literal interpretation of one provision might bring it into conflict with 
the literal meaning of another provision, then it is legitimate to resort to the 
harmonious approach with a view to interpreting both provisions in a way 
which avoids inconsistency. … it seems to us that the harmonious approach 
will only be taken in cases of apparent inconsistency. It will not be necessary 
to go beyond a literal interpretation of a constitutional provision unless such 
an interpretation gives rise to an apparent conflict with some other provision 
of the Constitution. 

Murray J clarifies that the statement in para (c), that words should be construed 
literally where their meaning is clear, is only true ‘once it is appreciated that 
seemingly clear and unambiguous language may not actually be clear and 

 
44 Heneghan (n 3) [78]. 
45 Bacik (n 2). 
46 Dillane v Ireland [1980] ILRM 167. 
47 O’Shea (n 5). 
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unambiguous at all once understood in the light of other provisions of the 
Constitution, the general principles that underlie the document … and the overall 
context and purpose of the provision’.48 He also notes that the statement in (e), that 
resort may be had to the harmonious approach where there is a conflict between 
the literal interpretation of two provisions, is not the only instance where this 
approach can be used. And thus, as Hickey colourfully notes, Murray J proceeds to 
put ‘a Henchy-based rinse through the Bacik principles’. 49  Emphasising the 
importance of context, he declares:  

[T]here is no case, and no provision – no matter how clear it may be – in which 
it is other than appropriate to understand and have regard to the overall 
context in which that provision was adopted. That context will often be 
indivisible from the purpose of the provision.50 

Going even further he then sets out an approach that would appear to adopt a 
version of the harmonious approach as the primary approach to be used: 

The Constitution, as the basic law of the State, is animated by a number of 
fundamental principles and is intended to achieve its various purposes 
through a sequence of provisions intended to be read as one, and designed 
to function collectively. That understanding dictates the proper approach to 
the interpretation of any individual part of the instrument.51 

Thus, in one of the key passages in the judgment he executes a reversal of the Bacik 
position and highlights that context will almost always be necessary in interpreting 
constitutional provisions and such provisions will almost always have to be read in 
light of the document as a whole: 

[T]he exercise of interpreting that language involves not merely deducing the 
meaning of the words appearing in the provision in question, but also 
reconciling the text of the Article with the document in its entirety while at 
the same time ensuring that both are analysed in the light of their underlying 
purpose.  The predominant importance of that purpose, and the 
fundamental principles that inform it, means that in undertaking the exercise 
of constitutional interpretation the courts must incline more to flexibility in 
subordinating the strictly literal interpretation of the text in order to attain a 
construction that is both internally harmonious, and that achieves a clearly 

 
48 Heneghan (n 3) [83]. 
49 Hickey (n 24) 67. 
50 Heneghan (n 3) [84]. 
51 ibid [85]. 
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ascertainable purpose, than might be the case when conducting the 
exercise of interpreting ordinary legislation.52 

This is a subtle but significant change in approach to the interpretation of the 
Constitution. While Murray J frames his approach as a clarification of the older 
authorities rather than a change, the common understanding of those more recent 
authorities was that the literal approach was always to be preferred unless some 
conflict or inconsistency was immediately apparent. In fact, Henchy J’s famous 
judgment in O’Shea on the harmonious approach seemed to have been sidelined 
by the likes of Curtin and Bacik discussed above. However, Murray J effects a re-
incarnation of the O’Shea doctrine by declaring that Henchy J’s analysis cannot now 
be seriously questioned ‘as the authoritative explanation of how a court should view 
any issue of interpretation presented by any Article of the Constitution.’53  

The new approach promoted by Murray J and based on Henchy J’s original doctrine, 
seems to discard the narrow literalist approach, given that a harmonious reading 
will almost always be necessary, since, to repeat a phrase cited above, ‘no 
provision can be understood without some reference to its background and 
purpose’.54 Furthermore, it appears to merge what we might have called a purposive 
approach – which looks at the reason why a provision might have been included in 
the first place and what it aimed to achieve – and the harmonious approach – which 
considers provisions of the Constitution in light of the document as a whole and the 
principles which underpin it. This is a sophisticated yet practically useful approach 
in that it allows the Court to avoid the excessive literalism that previous authorities 
may have demanded in favour of a sensible method that considers the words used 
but also looks at the purpose as well as the wider context. This latter approach also 
examines what those words might mean in light of the fundamental principles 
which inform the document. The only danger here is that it may not be entirely clear 
what those fundamental principles are and so this could lead to a level of judicial 
subjectivity in future cases in interpreting these. 55  The question of what kind of 
extrinsic evidence is permissible is then addressed. 

Extrinsic Evidence and Expert Opinion 

Next, Murray J considers the issue of how to construe the ‘context’, ‘purpose’ or 
‘historical purpose’ of a text. Sometimes, he notes, the text will completely explain 
the purpose but other times some contextual material may be useful to illuminate 

 
52 ibid . 
53 ibid [70], emphasis in original.  
54 ibid [61]. 
55 For more see below. 
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the context or purpose. However, he emphasised that the type of contextual 
material that can be relied on is limited. According to Murray J, this may include pre-
existing common law or established pre-independence constitutional practice, or 
reliable accounts in authoritative legal or historical texts. Material that is 
considered less useful includes material preparatory to the drafting of the 
Constitution and he cites some cases where this material was used. However, he 
warns that this material may not always be useful, since the general public may not 
have been aware of it, and so in that instance, it is of limited assistance when 
determining the purpose according to those who would have voted for the text.  

Murray J then makes an important distinction between the process of interpreting 
the text of the Constitution and of amendments to the Constitution. He points out 
that the People did not have any insight into the drafting process of the Constitution 
and so we cannot assume they would have been aware of any ‘mooted 
interpretations or effects attributed to it’. This is why, he explains, we often see 
reference instead to the intent of the framers and this, he decides, ‘does not often 
significantly advance the interpretative process.’ 56  However, when it comes to 
amendments, he notes that contemporary discussion may provide ‘a useful guide 
to what [the People] understood they were adopting.’57 So for that reason, Murray J 
cannot see why, in a case where an amendment text is unclear, reliable evidence 
as to what the Oireachtas ‘believed they were proposing, or what the People might 
reasonably have understood they were adopting, cannot be taken into account’.58 
But he urges caution here where evidence of purpose is deployed to ‘expand or 
reduce the literal meaning of an Article where the text is otherwise clear.’59 

On the evidence presented in this particular case, Murray J decides that there was 
no need for expert evidence on the purpose or meaning of a constitutional provision 
– this was particularly so given that the evidence of both sides was contradictory. 
He emphasises that this sort of material should be clear enough without the need 
for experts to disagree.60 Having made that point, Murray J then proceeds to decide 
the case on the basis of evidence which had been presented by Heneghan61 – the 
explanatory statement which had been included on the ballot paper and which, 
according to the Referendum (Amendment) Act 1979 (“the 1979 Act”), was required 

 
56 Heneghan (n 3) [88]. 
57 ibid [89]. 
58 ibid. 
59 ibid [90]. 
60 ibid [98]. 
61 This was referred to in the expert evidence report (Dr Laura Cahillane) for the applicant in the High 
Court.  
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to be displayed by the presiding officer in polling stations and to be read out to any 
incapacitated voter who might need such assistance. This statement was as 
follows: 

THE SEVENTH AMENDMENT OF THE CONSTITUTION (ELECTION OF 
MEMBERS OF SEANAD ÉIREANN BY INSTITUTIONS OF HIGHER EDUCATION) 
BILL, 1979, proposes the election by universities and other institutions of 
higher education specified by law of such number of members of Seanad 
Éireann, not exceeding 6, as may be specified by law. Those so elected 
would be in substitution for an equal number of the members elected at 
present (3 each) by the National University of Ireland and the University of 
Dublin. The Bill also proposes that nothing in Article 18 of the Constitution 
shall prohibit the dissolution by law of those Universities. 

Murray J also looks at the title of the 1979 Act – ‘Election of Members of Seanad 
Éireann by Institutions of Higher Education’ which, he notes, mirrors the title of the 
Referendum Bill itself, which appeared on the ballot papers, together with the 
words ‘Seanad Representation’. All of this ‘suggests without qualification an 
intention to broaden the franchise beyond the universities [already referred to].’62 
He further notes that the 1979 Act does ‘not relate the proposal in any way to the 
dissolution of NUI. What is proposed is not conditional, but seemingly definite’.63 
And on any reasonable reading, he says this ‘promises a change’.64  

In terms of construing evidence of purpose or context, this, according to Murray J, 
is ‘as reliable an account of what the People might reasonably have believed they 
were voting for, as one could conceive’65 and it also reflects the understanding of 
the Oireachtas as to what was proposed. Indeed, the judges were in a unique 
position to understand the context of this referendum given that for many, it would 
have been the first referendum in which they were eligible to vote. Murray J puts the 
issue of purpose and context beyond doubt in the following passage: 

That solemn understanding as communicated by the text of the provision is 
one of proposed extension of the franchise, not of a legislative carte blanche 
to maintain, or not to maintain, the then status quo.  It affords a strong 
indication that what was intended when the Seventh Amendment was 
adopted, was that the Oireachtas would proceed to legislate so as to enable 

 
62 Heneghan (n 3) [104]. 
63 ibid [105]. 
64 ibid [105]. 
65 ibid [107]. 
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graduates of institutions of higher education other than TCD and NUI to 
participate in the Seanad university panel.  It is only a strained interpretation 
of the statement appended to s. 1 of this Act that would point to a belief that 
Article 18.4.2 was purely permissive.  Nor can it be easily squared with an 
interpretation by which the Oireachtas could legislate so as to preserve the 
then status quo.66 [emphasis added] 

Finally, on the evidential point, he emphasises that the Court is entitled to have 
regard to evidence of this kind in order to determine context and purpose, 
particularly where there are two possible constructions of an Article adopted 
following an amendment.  

The Equality Issue 

The approach of the Court on the equality argument is not surprising and is along 
the lines of the restricted reading the Court has given to Article 40.1 over the years.67 
While Murray J accepts that in the earlier part of the judgment, he had outlined that 
fundamental principles can be taken into account when interpreting provisions of 
the Constitution, and while there is plenty of authority for the concept of ‘equality in 
the electoral process’, he stresses that ‘principles of this kind will only be of 
assistance in elucidating the meaning of a constitutional Article where their 
application can be accommodated within the text and intendment of the provision 
in question.’68 The main hurdle here, it seems, is that the Seanad, as an institution, 
was not designed to be representative of the electorate as a whole and does not 
mandate a system of universal suffrage. Murray J refers to the fact that many second 
houses in bicameral legislatures follow this pattern of having a limited franchise 
and considers the statement made by the respondents that differences of franchise 
and representation are ‘woven into the fibre of the Seanad itself’.69 Acceding to the 
applicant’s argument here, he says, would mean ‘the courts would be drawn into a 
radical redesign of the Seanad’ and would involve the court in what are ‘essentially 
political judgements’. 70  Murray J also points out that, in light of the Donnelly v 
Minister for Social Protection decision,71 to succeed, an applicant would have to 
advance a case ‘to establish that the exclusion of their institution in the light of the 

 
66 ibid [108]. (Emphasis added) 
67 On the Court’s poor record on equality, see generally Oran Doyle, Constitutional Equality Law 
(Round Hall 2004). 
68 Heneghan (n 3) [114]. 
69 ibid [118]. 
70 ibid [119]. 
71 [2022] IESC 31, [2022] 2 ILRM 185. 
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inclusion of others was based on arbitrary, capricious or irrational considerations’ 
and this, he emphasises, would be an ‘extraordinarily heavy burden.’72 

One issue which is not addressed in the judgment is the question of equality within 
a particular class. The approach of looking at equality in terms of a more restricted 
group has been used by the Court in the past to narrow the scope of Article 40.1,73  
but arguably here it could be used to counter the argument that the Seanad is not 
designed to be generally representative. In other words, it could be argued that 
within the particular franchise mentioned in the Constitution – the University 
franchise – there should be equality within this particular class of persons. However, 
given the trend of Supreme Court decisions on the equality issue, it is unlikely that 
such an argument would have been entertained.74  

The Decision 

In Part IV of the judgment, Murray J starts to tie all the threads together. First, he 
clarifies that the word ‘may’ is not always permissive and depending on the context, 
it can be used to describe a mandatory obligation. He goes even further to say that 
sometimes even when it is permissive, circumstances can arise in which, in a 
particular situation, a power becomes a duty.75 He concludes that Article 18.4.2° is 
one of those examples where the word ‘may’ should be ‘construed as imposing a 
duty rather than as providing for a discretionary power.’ 76  He explains that the 
consequence of the amendment, the construction of which was already highly 
criticised throughout the judgment, rendered Article 18.4 as a whole a ‘uniquely 
difficult and opaque provision of the Constitution’ and far from being capable of a 
literal interpretation, it requires ‘implication, interpolation and reconstruction to 
make it work.’77 

On the issue of interpretation, he stresses that the primary obligation of the Court 
in ‘seeking to construe any such provision is to afford it a meaning that reflects the 
intention of the People as evident by the language they have adopted having regard 
to the reason they adopted it’, and here he clarifies that ‘context is key.’78 He also 

 
72 Heneghan (n 3) [126]. 
73 See for example Casey (n 5) 468 et seq. See also People (DPP) v Quilligan [1993] 2 IR 305; The State 
(Hartley) v Governor of Mountjoy Prison (Supreme Court, 21 December 1967).  
74 Although, for a change in dynamic on this, see O’Meara v The Minister for Social Protection [2024] 
IESC 1. 
75 Heneghan (n 3) [130]. 
76 ibid [133].  
77 ibid [134]. 
78 ibid [137]. 
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makes an important statement that in cases where an amendment to the 
Constitution requires legislative intervention to make it effective (rather than being 
self-executing) the Court should resolve any ambiguity in the provision ‘in favour of 
an obligation to bring about that change, not to allow it to be postponed 
indefinitely.’79 

As a result of the contextual, historical evidence – in particular the explanatory 
statement referred to earlier – Murray J finds that Article 18.4.2° was ‘intended to do 
more than to vest in the Oireachtas a temporally open-ended and substantively 
unbounded discretion whether to extend the university constituencies.’ He further 
maintains that the amendment was presented to the People as one that would be 
followed up by legislation, stating very logically that ‘it communicated an intention 
to change, not to amend the Constitution so that everything could stay as it was.’80 
In a further important clarifying statement, he explains that the context of this 
provision being an amendment is fundamental to this finding since, if this text had 
been in the Constitution as originally enacted, it would have had to have been 
‘analogised’ to Article 19. But instead, it must be judged as an amendment 
introduced ‘to enable a particular purpose’81 and it follows that this involved an 
‘obligation to legislate … through an extension of the franchise.’82 

In a passage that seems to criticise the High Court’s conclusion – that since the 
People did not replace Article 18.4.1° as part of the amendment, its continued 
operation had effectively been ratified83 – Murray J points out that the People cannot 
themselves propose an amendment to the Constitution, nor can they change the 
wording so proposed, rather, they can only accept or reject it. Therefore, when the 
Oireachtas tells the People what the proposal means and what is intended to follow, 
the Court should hold the Oireachtas to that construction.84 

His conclusion, therefore, is that Article 18.4.2° required the Oireachtas to legislate 
to extend the franchise as this is the ‘only interpretation of the provision which 
implements the purpose of the Amendment as represented to the People while at 
the same time accommodating the constitutional text’85 and that it is a matter for 
the Oireachtas to determine the allocation of seats accordingly.  

 
79 ibid [138]. 
80 ibid [140]. 
81 ibid [141]. 
82 ibid [142]. 
83 [2021] IEHC 716 [152]. 
84 Heneghan (n 3) [154]. 
85 ibid [156]. 
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Perhaps to the surprise of everyone that day, the judgment of the Court resulted in 
a declaration of unconstitutionality and a requirement that the situation be 
remedied by extension of the franchise, as envisaged by the Seventh Amendment.86 
But, as courts have done in other judgments in recent years, this was suspended in 
order to allow for arrangements to be put in place to remedy the situation.87 It was 
also made clear that the constitutionality of the existing Seanad, or any iteration 
since 1979, was beyond doubt and could not be questioned.  

Hogan J’s Concurring Judgment 
The main question addressed in Hogan J’s judgment is whether Article 18.4.2° is 
purely permissive in character. He first compares the wording of the original Article, 
which he describes as ‘clear, precise, parsimonious and elegant’ with the 
Amendment, which is labelled ‘hapless, incoherent and confused’. 88  With his 
customary linguistic flair, he depicts the Amendment as being the legal equivalent 
of ‘the attempted cleaning of an old master by a careless restoration artist who then 
proceeded to leave an ink-stain on a Rembrandt.’ 89  He criticises the ‘complete 
discordance’ between the wording of Article 18.4.1° on the one hand, which 
provides ‘in mandatory terms’ that three Senators shall be elected by the 
institutions mentioned, and the consequences of the Amendment on the other 
hand, given that it purports to change this arrangement but does not specify what 
should happen to this express wording if such a change takes place. In a similar way 
to the majority judgment, he delves further into the contradictions in the wording of 
the Amendment and the fact that it does not sit comfortably with the existing 
wording – or at least the fact that very little thought seems to have been put into the 
consequences of the Amendment for the existing text on either the basis of the 
dissolution of the NUI or the addition of other institutions to the franchise.  

He then turns to what he terms the ‘critical question’ of whether the phrase 
‘provision may be made by law’ is purely permissive. Having surveyed the 
authorities on statutory interpretation and provided examples of clearly permissive 
and self-executing provisions, he comes to the conclusion that there must be a 

 
86 This was sought by Heneghan but lesser remedies were also sought in the event that it may have 
been felt that a declaration of unconstitutionality was a step too far.  
87  The decision suspended the effect of the declaration until 31 July 2023 initially, inviting 
submissions from the parties as to the precise length of time that that suspension would apply. Then 
four months later, just before the expiration of that initial suspension, O’Donnell CJ delivered a 
judgment on behalf of a Court comprising the same seven judges in which he suspended the 
declaration until 31 May 2025: [2023] IESC 7. 
88 Heneghan (n 3) [4] (Hogan J).  
89 ibid.  
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presumption that ‘every constitutional amendment was intended to be effective 
and to produce legal or political or symbolic consequences.’90 He refers here to the 
decision in Re JJ, where it was held that the People must have intended to enhance 
the protection of children’s rights by amending Article 42A, notwithstanding the 
similarity in wording to the old Article 42.5.91 Hogan J says a similar approach must 
be taken here and just as Murray J did, points to the fact that ‘all the official 
documentation attending the passage and enactment of the Amendment conveyed 
the unambiguous message to the electorate that the University franchise would in 
fact be extended to other institutions of higher education.’92  

Just as in the majority judgment, Hogan J attempts to clarify when contextual or 
extrinsic material can be used in constitutional interpretation by specifying that it 
can be employed to ascertain the context where the wording of a subsequent 
constitutional amendment is unclear. However, he warns that the subjective beliefs 
or statements of members of the Oireachtas are irrelevant for this purpose. In any 
case, Hogan J observes that to argue that the Amendment did no more than permit 
the Oireachtas to extend or vary the franchise at some future point seems 
‘implausible’, and so Article 18.4.2 must be interpreted as requiring the Oireachtas 
to revise the University constituencies.93  

Charleton J’s Dissenting Judgment 
Charleton J describes his dissenting judgment as a ‘partial’ dissent, since his main 
objection relates to the remedy proposed by the majority. However, he also takes 
issue with the method of constitutional interpretation adopted by the majority. He 
describes the Amendment as a ‘serious defect in the operation of our constitutional 
architecture’ and the ‘complete failure’ of the Government and Oireachtas to take 
action is termed a ‘negation of fundamental democracy’.94 He also agrees with his 
colleagues that most electors ‘would have expected a change on a positive vote’.95 
However, Charleton J feels that the appropriate response to this is a declaration 
that a basic democratic obligation has been ignored. Ultimately, Charleton J 
disagrees that ‘may’ can mean ‘must’ and that any contextual material can be taken 
into account in interpreting the Constitution. On the basis of a textual reading, and 

 
90 ibid [31]. 
91 Re JJ [2021] IESC 1. 
92 Heneghan (n 3) [33] (Hogan J). 
93 ibid [36] - [37]. 
94 Heneghan (n 3) [1] (Charleton J).  
95 ibid [14]. 
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taking the Irish language version into account, he cannot accede to the arguments 
proffered by Heneghan or indeed those decided by the majority: 

This would be destructive to the integrity of the text of the Constitution and 
would change the existing order and careful selection of particular words 
into a random stew of meanings where what something was to declare 
becomes dependent not on an analysis of the entire body of the Constitution 
but on side notes as to what the people might have meant in passing a 
proposal.96 

However, Charleton J agrees that there was an obligation on the part of the 
Government to respond to the vote of the People. A result in a referendum, he says, 
cannot be ignored: ‘[d]isregarding the result of a referendum undermines the 
fundamental workings of the Constitution.’97 He notes that it is incumbent on the 
Government to take action and that a declaratory order should be made to that 
effect. He disagrees with the ‘mandatory’ order made by the majority since, he feels, 
it ‘risks undermining the integrity of the precisely constructed text of the 
Constitution and the limits set in the separation of powers within.’98   

Potential Impact of the Case  
While many may have been surprised or even sceptical of the result in the case, 
Murray J’s judgment leaves little room for dispute. His careful, methodical journey 
through the issues is both logical and satisfying, and he also raises some interesting 
questions for the future of constitutional interpretation. It is submitted that this 
judgment impacts the landscape of constitutional interpretation in two major ways.  

The New Contextual Harmonious Approach 

In Kelly: The Irish Constitution, it is argued that the doctrine of harmonious 
interpretation should ‘in logic, probably be the first canon of interpretation’.99 The 
majority in this case clearly agree and Murray J has formulated a more developed 
version of Henchy J’s doctrine by combining a purposive approach and the idea of 
context alongside the aim of reading the Constitution in harmony with its overall 
values and the principles that underlie it. This contextual harmonious approach 
may be criticised by those who fear it will open the door to excessive judicial 
creativity in constitutional interpretation. However, taking refuge in the ‘four 

 
96 ibid [19]. 
97 ibid [34].  
98 ibid [36]. 
99 Hogan and others (n 4) 19. 
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corners’ approach100 risks minimising the complexity of constitutional provisions, 
which cannot always be accurately interpreted by simply concentrating on the 
individual words without having regard to the document as a whole or the context 
within which it was created. Indeed, it has been accepted by the courts on many 
occasions that the Constitution cannot be treated like an ordinary statute for 
interpretative purposes. For this reason, Murray J’s intervention on this issue is to 
be welcomed as providing a more suitable approach to considering the basic law of 
the State, which allows for flexibility but is a more careful version of its predecessor, 
which avoids some of its major pitfalls.  

Murray J acknowledges in the judgment that there have been criticisms of Henchy 
J’s harmonious approach in the past,101 and he appears to attempt to counter this 
in his revitalised version of the doctrine. One of these criticisms was by Doyle, who 
argued that: ‘An approach that minimises the differences between different 
constitutional provisions may overlook the fact that different provisions might quite 
legitimately be trying to achieve different things.’102 This is where the ‘contextual’ 
part of Murray J’s approach comes into play to answer that criticism. Further 
critiquing Henchy J’s doctrine in O’Shea, Doyle quite correctly contends that ‘it is 
not permissible to over-write one clear provision in favour of an amorphous spirit 
that has no particular textual foundation.’103 But again Murray J’s doctrine avoids 
this issue by linking the approach more directly to the text: ‘the text of any given 
Article both marks the proper starting point for, and delineates the finishing line of, 
the process of construction.’104 In fact, Doyle has suggested that the best approach 
to constitutional interpretation should lie somewhere between the majority and 
minority approaches in O’Shea given that a ‘narrowly literal approach ought never 
be the end-point’ but also that ‘determinative weight must be attached to what (all) 
the provisions actually say’.105 This, it seems, is exactly what Murray J is proposing 
with his new approach, which even goes a little further in that it begins with the text, 
and then looks at it in its overall context, considering the purpose of the provision, 
as well as the fundamental principles linked to the text and permeating the 
Constitution as a whole. This approach was crucial to the outcome of the case since, 

 
100 State (Ryan) v Lennon [1935] IR 170, 179 (Meredith J).  
101 Heneghan (n 3) [70]. Murray J references here Kelly (n 4) para 1.1.36; Oran Doyle, ‘Interpretation: 
the unrealisable ideal of judicial constraint’ in Carolan (ed) Judicial Power in Ireland (Institute of 
Public Administration 2018) 110, 119-120; Oran Doyle and Tom Hickey, Constitutional Law: Text, 
Cases and Materials (2nd edn, Clarus Press 2019) para 4-11.   
102 Oran Doyle, Constitutional Law: Text, Cases and Materials (Clarus Press 2008) 459.  
103 ibid 461. 
104 Heneghan (n 3) [70] (Murray J). 
105 Doyle (n 102) 459. 
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if just relying on the text, one could argue the referendum was simply about giving 
the Oireachtas permission to make changes at some unspecified point in the future. 
It was the context that made it clear that, in actuality, this referendum had been 
presented as something which would bring about change and therefore, the People 
understood that this change would occur. As Murray J reasoned: ‘What is proposed 
is not conditional, but seemingly definite … [this] promises a change’.106  

As Casey and Doyle have noted, Murray J’s approach is in line with many recent 
decisions by the Supreme Court which have focused on the ‘broader textual context’ 
in constitutional cases, such as Gorry v Minister for Justice,107 The People (DPP) v 
JC,108 and Burke v Minister for Education.109 The authors explain that these cases: 

… while not formally presented in terms of the appropriate method for 
constitutional interpretation, can be best understood as motivated by a 
similar concern to interpret constitutional provisions in the broader 
constitutional context, a variant of Henchy J’s harmonious approach.110  

As with all approaches to interpretation however, there are dangers, and the main 
risk apparent here is one the original Henchy-doctrine also fell foul of – that is, the 
idea of using ‘fundamental constitutional principles’111 without any elaboration on 
what those specific principles are or how they can be used. Murray J’s version is 
arguably less problematic in this regard since he specifically references 
‘fundamental principles that can be located in or clearly related to the text of the 
Constitution’,112 and so again, there is the textual link which is missing from the 
earlier doctrine. He is also at pains to point out that ‘principles of this kind will only 
be of assistance in elucidating the meaning of a constitutional Article where their 
application can be accommodated within the text and intendment of the provision 
in question.’113 Murray J also gives some examples of such principles, including fair 
procedures, judicial independence, and separation of powers. He also mentions 
the principle of equality as being relevant to interpretation but determined that it 

 
106 Heneghan (n 3) [105] (Murray J). 
107 [2020] IESC 55. 
108 [2015] IESC 50, [2017] 3 IR 417.  
109 [2022] IESC 1, [2022] 1 ILRM 73. 
110 Conor Casey and Oran Doyle, ‘Higher Law or Great Charter of the Irish People? The Constitution 
under the New Supreme Court’ (2024) 44(1) DULJ 1, 48-50.  
111 Heneghan (n 3) [70] (Murray J). 
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could not be used in this case. 114 Casey and Doyle have also commented that: 
‘Murray J’s qualified endorsement of the harmonious approach is actually quite a 
significant restriction of Henchy J’s position [and is] … much more closely tethered 
to the constitutional text than Henchy J may have envisaged.’115 It remains to be 
seen whether this is enough to anchor the doctrine and avoid claims of excessive 
judicial subjectivity, but it would certainly seem to be less likely to ‘open the door to 
judicial policy-making’.116  

It will be interesting to see whether the reference to fundamental principles will be 
linked to the idea of constitutional identity, first alluded to by Hogan J in Costello v 
Government of Ireland.117 Hogan J also mentioned the concept in his judgment in 
Heneghan when making the point that ‘the will of the People’ was ‘perhaps the most 
fundamental and core feature of our constitutional identity as a State’118 but he did 
not elaborate on this. He has also mentioned the concept in subsequent cases119 
and it was referenced by the Court in the recent Re Article 26 judgment120 but has 
not been developed further as of yet.121  

‘The People’ 

The second notable phenomenon in the judgment is the reliance on the intention or 
understanding of ‘the People’. Both the majority and Hogan J judgments place 
reliance on this idea and Murray J allows for the acceptance of what is referred to as 
extrinsic evidence, in order to determine the understanding of the People: 

Where the text inserted by an Amendment is unclear or gives rise to a doubt 
in the sense, or for any of the reasons, to which I have referred earlier, I can 
see no reason why reliable evidence as to what the Houses of the Oireachtas 
as institutions (as opposed to the stated positions of individual members) 

 
114 See limited discussion of the equality issue above. It is beyond the scope of this article to analyse 
whether the decision made on the equality point can be squared with the doctrine of interpretation 
set out.  
115 Casey and Doyle (n 110) 50.  
116  This was the criticism made of the Henchy Doctrine in Hogan and others, Kelly: The Irish 
Constitution (n 4) 23. 
117 [2022] IESC 44. 
118 Heneghan (n 3) [38] (Hogan J). 
119 Corcoran v Commission of An Garda Síochána [2023] IESC 15 [63] (Hogan J); Adoption Authority 
of Ireland v C [2023] IESC 6 [28] (Hogan J). 
120 [2023] IESC 34 [11]. 
121  For more on constitutional identity, see Seán Rainford, ‘Costello v Ireland and an Irish 
Constitutional Identity’ (2023) 7 IJSJ 70; Ruairi O’Neill, ‘National Constitutional Identity as a Tool for 
Protecting the Autonomy of the EU Legal Order: Costello v. The Government of Ireland’ (2023) 60 
CMLR 1453; Oran Doyle, ‘Constitutional Identity, Legal Autonomy, and Sovereignty: Costello v 
Government of Ireland [2022] IESC 44’ (2023) 19 Common Market Law Review 715. 
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believed they were proposing, or what the People might reasonably have 
understood they were adopting, cannot be taken into account in the 
construction of the provision.122 

Indeed, Murray J concludes that the People’s understanding is the crucial issue in 
constitutional interpretation: ‘the primary obligation of the Court in seeking to 
construe any such provision is to afford it a meaning that reflects the intention of 
the People’.123 This is what enables him to consider the context and purpose of the 
amendment in interpreting its text. Hogan J’s judgment also places great emphasis 
on the People: 

The referendum provisions give practical effect to the statement of popular 
sovereignty in Article 6, namely, that it is right of the People “in final appeal” 
to decide all questions of national policy. In this respect popular sovereignty 
is the ultimate Grundnorm of the Irish constitutional system.124 

Hogan J spends time discussing issues around the power of the People in amending 
the Constitution and given that, as noted earlier, he decides there is a presumption 
that every amendment must have been intended to effect change, he examines the 
evidence to determine what the People would most likely have intended. Coming to 
the same conclusion as the majority he comments as follows: 

Any other conclusion would effectively mean that the sovereign will of the 
People as democratically expressed through the referendum process in the 
manner envisaged by Article 46 and Article 47 – perhaps the most 
fundamental and core feature of our constitutional identity as a State – 
would be thwarted by an obvious failure of legislative inertia.125 

This is a very interesting development, particularly as the People’s intention is not 
commonly used in Irish law as an aid to interpretation. But while some may fear 
such a device may allow for excessive judicial creativity in interpreting provisions in 
the future, it is likely to be used only in a very limited way. The majority judgment, in 
particular, seems to assume such an approach will mainly only be used to interpret 
constitutional amendments, since the relevant contextual material providing 
evidence of the People’s understanding of the original text will not usually be 

 
122 Heneghan (n 3) [89] (Murray J). 
123 ibid [137]. 
124 Heneghan (n 3) [31] (Hogan J).  
125 ibid [38]. 
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available. Nonetheless, it will be worth observing whether this focus on the People’s 
understanding of constitutional amendments will develop further in the future.  

Future Questions 

There are a number of other interesting points that emerge from the judgment that 
are worth considering. One point that stands out is that criticism of the wording of 
the constitutional amendment appears in all three judgments,126 and a clear point 
is made by the Court that the drafting of constitutional amendments needs to be a 
very careful and considered process. The provisions will not be considered in 
isolation once they are approved, and so it is necessary to think about what effect a 
proposed amendment may have, in the context of the overall scheme of the 
Constitution. This amendment appears to have been formulated without sufficient 
deliberation or careful consideration of its implications for the existing text if the 
proposals were carried out. This is not good enough. Given that the People have only 
a limited choice to either accept or reject a proposal – something noted in the 
judgment – the wording of a constitutional amendment needs to both accurately 
represent the proposal and to sit well with the existing text. It is a lesson and a 
warning for those who draft such amendments and, given the problems which have 
arisen both in the past and in more recent times with amendments to the 
Constitution, one which requires careful reflection.127  

The issue of allowing historical contextual material to be used in determining 
evidence of the People’s understanding or intention, mentioned above, is a 
remarkable one. It will be interesting to see if questions arise in the future over what 
sort of material is and is not permitted in practice and whether this material can only 
be used in the context of amendments, as advised by Murray J, or whether it could 
be argued that similar arguments could be made in looking at the original text. In 
justifying the distinction he makes here, Murray J points out that because the People 
passed the Constitution as one document, it is difficult to determine what their 
understanding of individual elements may have been.128 This is a fair point, but if 
there exists ‘reliable evidence as to what the Houses of the Oireachtas … believed 

 
126 Heneghan (n 3) [45], [55] and [57] (Murray J).  
127 Past problems include issues with the Irish language text, including when the draft marriage-
equality text in Irish neglected to mention marriage between a man and a woman. See Harry McGee, 
‘Experts say constitutional changes should look at subtlety of Irish translation’ (Irish Times, 21 
February 2015) <https://www.irishtimes.com/news/politics/experts-say-constitutional-changes-
should-look-at-subtlety-of-irish-translation-1.2111749> accessed 19 June 2025. A more recent 
example is the failed referendums in March 2024 when there were many issues surrounding the 
wording including questions around the implications of the wording and exact meanings.  
128 Heneghan (n 3) [88] (Murray J). 

https://www.irishtimes.com/news/politics/experts-say-constitutional-changes-should-look-at-subtlety-of-irish-translation-1.2111749
https://www.irishtimes.com/news/politics/experts-say-constitutional-changes-should-look-at-subtlety-of-irish-translation-1.2111749


Irish Judicial Studies Journal  

 
 

 
 

147 
(2025) Irish Judicial Studies Journal Vol 9(1) 

they were proposing, or what the People might reasonably have understood they 
were adopting’ 129 in relation to aspects of the original text, it is unclear why this 
should not be allowed if it is permitted in the case of constitutional amendments. 

A related issue on the contextual material that may arise again in a future case is 
whether the type of material permissible is sufficiently clear and whether the 
distinction between official material and subjective statements holds up. In this 
case, the evidence relied on was a particularly good example given that it was an 
explanatory memorandum, specifically designed to explain to the People what the 
amendment would do, and it unambiguously explained the purpose as being an 
extension of the franchise. Statements made by members of the Oireachtas to this 
effect were said to be inadmissible on this point. However, questions may arise in 
the future as to what sort of material constitutes ‘official material’ such that it would 
be permissible as evidence of the People’s understanding. Would a leaflet from An 
Coimisiún Toghcháin (the Electoral Commission) be admissible? Or an official 
statement from the Minister for Justice? Presumably the latter example would be 
regarded as a subjective statement from an individual Minister and so not 
permissible according to the judgment. But would the first example be any more 
‘official’ or capable of demonstrating the People’s intention in a more obviously 
accurate way than an official statement from the Department of Justice? These are 
all questions that may need to be revisited. 

Conclusion 
Charleton J’s reading of the interpretive issues in the case is reminiscent of 
judgments such as Curtin and Bacik, which emphasised the primacy of the text 
above all else. Both the majority and Hogan J judgments suggest a more nuanced 
approach, which is not quite a sea-change but is significant nonetheless, even 
though it will likely impact in only limited circumstances. In both judgments, the fact 
that the text under consideration was an amendment was key – this allowed for the 
issue of context and the intention of the People to be considered and allowed for 
the particular extrinsic evidence to be taken into account. This will not be the case 
in every consideration of a constitutional provision. Indeed, Murray J sounds a note 
of caution on more than one occasion on issues such as the use of context and 
evidence of purpose: ‘general evidence of such purpose must be treated cautiously 
where it is deployed to expand or reduce the literal meaning of an Article where the 
text is otherwise clear and capable of functioning without evident absurdity.’ 130 

 
129 ibid [89]. 
130 Heneghan (n 3) [90] (Murray J). 
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However, it is undeniable that the majority judgment is attempting to usher in a new 
phase and a new approach to how we interpret the Constitution.  

This case follows a trend recently identifiable in Supreme Court jurisprudence of 
clarifying and tidying approaches and reasoning adopted by earlier authorities. This 
activity is not ‘activist’ in the sense that there is no attempt to uproot or 
substantively depart from existing precedent, but is certainly indicative of a desire 
to, as Casey and Doyle have put it, ‘establish more soundly based doctrinal 
frameworks for results perhaps not so different from those that might have been 
reached in earlier decades.’ 131  We also see a break with the conservatism 
witnessed from around the early 90s on in the form of remedy issued in the case. It 
seems unlikely that the Supreme Court of, say, 15 years ago would have made such 
a declaration. Charleton J, who was elevated to the Court just after that time,132 was 
clearly uncomfortable with the order, making reference to the separation of powers 
in his objections. 133  Hickey, who has referred to the Heneghan judgment as ‘a 
judgment too far’, also criticised the remedy given: 

[T]he ‘least worst’ thing for the judges to do in Heneghan, in my view, would 
have been to effectively do nothing. Because at least then there would have 
been no obvious and direct conflict with the text and language of any 
constitutional provision … I am not sure that the judges should have gone 
quite as far as even Charleton J was prepared to go … Because to my mind 
the wording was so hapless and confused as to preclude even that mild-
looking conclusion, insofar as any ‘change’ – no matter what kind – would 
have brought about an obvious and direct conflict with the plain text of 
Article 18.4.1º(i) and/or (ii).134 

Charleton J’s objection seems to stem from a worry about judges overstepping their 
role and becoming too creative in interpretation. Hickey’s view is similar in that he 
feels the amendment wording was so poor it failed to achieve the obvious intention 
but this should not give creative license to remedy that error through subjective 
interpretation. However, it is difficult to find any fault with the reasoning on this 
point in either the majority or the Hogan J judgments. While the remedy may have 
been surprising when considered in the context of the Supreme Court’s approach 

 
131 Casey and Doyle (n 110) 1.  
132 Charleton J was appointed in 2014. O’Donnell CJ (2010) and Dunne J (2013) were both elevated to 
the Court around that period.  
133 Heneghan (n 3) [36] (Charleton J). 
134 Tom Hickey, ‘How to Interpret the Irish Constitution: Heneghan v Minister for Housing’ (2024) 6 
Irish Supreme Court Review 53, 77. 
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more generally to such orders, recent years have seen an increase in such 
intercessions and indeed a willingness to be more interventionist when necessary 
to vindicate fundamental rights and uphold key constitutional principles such as 
popular sovereignty.135 The majority’s declaration was the only one which would not 
make a mockery of the voice of the People in a referendum – something described 
by Barrington J in Coughlan v Broadcasting Complaints Commission as the 
‘ultimate act of sovereignty’.136 Indeed, as both the majority and Hogan J judgments 
skilfully demonstrate, any other conclusion would have made the voice of the 
People meaningless. Once the Court had decided what the purpose of the 
Amendment was, based on the interpretation taken – and there seems to be no 
objection to the reasoning here – it made sense that this should be implemented. 
Surely it is within the bailiwick of judicial power to uphold such a crucial 
constitutional principle as popular sovereignty. Opinions on what the judicial role 
should encompass tend to vary over the years, even amongst those on the bench. 
While current attitudes might not endorse the approaches of judges such as Walsh, 
Kenny, or Ó Dálaigh JJ in the activist-era, the willingness to go beyond a strict 
textualist approach to interpretation and to be more flexible concerning remedies, 
amongst other things, demonstrates that we have moved beyond the conservatism 
of the 90s and 2000s.137 

This landmark judgment will no doubt go down in Irish legal history for a number of 
reasons, not only because the Court ordered the Oireachtas to re-construe the 
University Constituencies in accordance with the original intention of the Seventh 
Amendment, but also because of the emphasis on a more careful and nuanced 
approach to constitutional interpretation which prizes a purposeful, contextual and 
harmonious interpretation and looks to the understanding of what the People 
intended in amending the Constitution. It remains to be seen whether this approach 
will now be more widely adopted, but given that Heneghan has already been cited  

  

 
135 See Casey and Doyle (n 110). 
136 Coughlan v Broadcasting Complaints Commission [2000] IESC 44, [2000] 3 IR 1, 46.  
137 See Casey and Doyle (n 110). 
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in a couple of subsequent cases – albeit without any significant discussion and not 
on key elements of those cases – there are signs of tentative support for the 
approach.138 

 
138 Heneghan (n 3) has been cited in Angela Kerins v Dail Eireann, Ireland and the Attorney General 
[2024] IESC 24; O'Meara v Minister for Social Protection [2024] IESC 1; BM & JM v Chief Appeals 
Officer [2024] IESC 51; Conway v An Bord Pleanala [2024] IESC 34. In O’Meara, Hogan J cited 
Heneghan in support of his conclusion that the words ‘woman’ and ‘mother’ should be given their 
ordinary meaning. However, while Hogan J relies on Heneghan to evidence his argument that words 
must always be given their objective meaning, the passage he cites in Heneghan relates to Murray 
J’s warning that while context is important, subjective interpretations of individual politicians for 
example cannot be used as evidence of meaning of a constitutional provision, rather than any more 
general discussion around objective meaning. In fact, Hogan J’s comments seem discordant with 
the approach taken in Heneghan where Murray J explicitly authorises the use of extrinsic evidence 
to determine the understanding of the people in interpreting the text.   




