Irish Judicial Studies Journal !

‘Those Bloody Books’: Are Classifications of Mental Disorders
a Help or a Hindrance?

Keith Rix*

Abstract: Psychiatrists and psychologists providing expert evidence to courts and
tribunals often rely on the Diagnostic and Statistical Manual of the American
Psychiatric Association and the section on mental disorders in the World Health
Organization’s International Classification of Injuries, Diseases and Causes of
Death. This article describes and explains the difficulties that arise when such
evidence is admitted, identifying the considerations which should be applied in
deciding the weight to give to such evidence and it suggests an approach to be taken
when experts propose to rely on such evidence.
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‘[AJWL our diagnostic terms are simply concepts and all our definitions more or less
arbitrary and ... there is nothing God-given or immutable about the categories and
definitions of (the) official nosology.’’

‘[P]sychiatry is not a science which unwaveringly yields precise and unassailable
diagnoses.’?

Introduction

Nosology isthe science of classifying diseases. Arguing against authoritative
nosologies, specifically the Diagnostic and Statistical Manual of the American
Psychiatric Association (DSM) and the mental disorders section in the World Health
Organization’s (WHO) International Classification of Injuries, Diseases and Causes
of Death (ICD), Markon asked: are such nosologies helpful or harmful to the
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' Robert Kendell, ‘Relationship between the DSM-IV and the ICD-10’ (1991) 100(3) Journal of
Abnormal Psychology 297.
2The People (DPP) v Abdi [2022] IESC 24.
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scientific process??® Experts in psychiatry and psychology often rely on them in legal
proceedings, and a similar question may be raised in this context: are DSM and ICD
helpful or harmful to the legal process?

This article does not argue for the complete abandonment of DSM and ICD in legal
proceedings, even though this might be considered having regard to their scientific
validity. Instead, the article identifies a need for both experts and the courts to
consider carefully both the potential helpfulness and potential hindrance of such
evidence, to consider relying on more appropriate authorities, and, where DSM or
ICD evidence is offered or admitted, to ensure that the court is aware of the nature,
scientific status, reliability and limitations of these classifications, the need to avoid
the slavish application of their diagnostic criteria, and the potentialrisks associated
with their misuse.

What are the ICD and DSM?

The WHOQO'’s objective is to achieve the highest level of health for all people through
universal health care. Its ICD is a statistical system for facilitating diagnosis in
clinical settings by a wide range of health professionals in countries of very varied
sizes, cultures and resources.* The mental disorders section originated in 1948
when the WHO agreed to use ICD as ‘a global common language for defining and
communicating about diseases and health conditions’. ®* In 1992, the WHO
described ICD as being ‘intended for general clinical, educational, and service
use’.® The latest version, ICD-117, was published in June 2018, adopted in May 2019
and became effective in member states in 2022.

DSM also grew out of statistical manuals, and significantly the mental disorder
classification was developed for military medicine during World War Il. After the war
it was developed for the Veterans Administration as the Nomenclature of
psychiatric disorders and reactions.® In 1948 the WHO drew heavily on this for ICD-

3 Kristian E. Markon, ‘Epistemological Pluralism and Scientific Development: An Argument Against
Authoritative Nosologies’ (2013) 27 Journal of Personality Disorders 554.

4Kendell (n 1).

5 Lee Anna Clark and others, ‘Three Approaches to Understanding and Classifying Mental disorder:
ICD-11, DSM-5, and the National Institute of Mental Health's Research Domain Criteria (RDoC)’
(2017) 18(2) Psychological Science in the Public Interest 72.

6 World Health Organization, The ICD-10 Classification of Mental and Behavioural Disorders: Clinical
descriptions and diagnostic guidelines (World Health Organization 1992) 1.

7 World Health Organization, Clinical descriptions and diagnostic requirements for ICD-11 mental,
behavioural and neurodevelopmental disorders (World Health Organization 2024).

8 Office of the Surgeon General, Nomenclature of psychiatric disorders and reactions (Army Service
Forces War Department Technical Bulletin, Medical 203, 1946).
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6 and the American Psychiatric Association (APA) did likewise for its first DSM in
1952. DSM has been described as a manual designed to meet the needs of one, or

perhaps two, professions — psychiatrists and psychologists —in a single country, the
United States, in order for clinicians and researchers to be able to diagnose and
classify mental disorders.® The latest version, DSM5'°, was published in 2013 and
revised as DSM5-TR™ in 2022.

ICD and DSM are used to classify disorders and not people. Although both are
regarded as categorical systems, mental disorders are non-taxonomic. Strictly
speaking they are nomenclatures of psychiatric disorders and reactions not
taxonomies.

They differ mainly intheirapproach to diagnosis. DSM’s methodology is algorithmic.
For each disorder there are lists of features, such as symptoms and signs,
sometimes in groups. Specified numbers are required for some diagnoses (e.g., >
5 symptoms’). Some features specify periods of time (e.g., ‘during the same 2-week
period’). There are exclusion criteria. ICD uses a prototypical approach, matching
the person’s presentation against a detailed description of the disorder’s typical
presentation.

The introductions to both DSM (Box 1) and /CD (Box 2) include guidance as to what
they are and how they are to be used. DSM has a specific caution aboutits ‘forensic’
use. They are not designed or intended to answer the questions of ultimate concern
to the law where psychiatric or psychological conditions are inissue. Further, expert
evidence is sometimes presented with an apparent disregard for their requirements
of flexibility and application of clinical judgement. Paradoxically, in Ludlow v
National Power Plc'?, where the claimant’s expert relied on DSM for his diagnosis of
post-traumatic stress disorder (PTSD), the defendant’s expert was critical of DSM
for being too formulaic to be discriminating and said that it marginalised clinical
judgment and common sense. This was an expert who appears not to have read the
warnings in Box 1. The Court accepted the observation and upheld the refusal by
the trial judge to accept the diagnosis of PTSD and ultimately refused the appeal by
the claimant against the quantum of the judgment. The differences between the

®Kendell (n 1).

' American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fifth
Edition (American Psychiatric Association 2013).

" American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fifth
Edition, Text Revision (American Psychiatric Association 2022).

2 L udlow v National Power Plc [2000] EWCA Civ 289.
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approaches of DSM and ICD are illustrated by the condition known as ‘adjustment
disorder’ (Box 3).

Experts in court

The role of experts

As the late Mr Justice Hardiman stated: ‘The function of the expert witness is to
assist the tribunal of fact, whether judge or jury, in arriving at its own conclusion on
the technical matter at issue’.’® But expert evidence should only be admitted if it is
‘information which is likely to be outside the experience and knowledge of a judge
or jury’. ' Furthermore, it should come with a warning. As Charleton J and
Rakhmanin say ‘experts present particular dangers to the process of judicial
decision. But this may readily be avoided through both the application of the rules
constricting and limiting admissibility of expert testimony’. '® The purpose of this
article is to assist judges in navigating these waters.

The admissibility of expert evidence

One of Lord Reed’s and Lord Hodge’s considerations governing the admissibility of
expert or skilled evidence in Kennedy v Cordia Services LLP'® was ‘whether there is
a reliable body of knowledge or experience to underpin the expert’s opinion’. As
observedinRvDlugosz:" ‘[I]n determining the issue of admissibility, the court must
be satisfied that there is a sufficiently scientific basis for the evidence to be
admitted.” In Duffy v McGee, (Duffy) Collins J held that there is no general
requirement that expert evidence must meet any specific threshold of reliability as
a condition of admissibility, but went on: ‘[I]n any given case the admissibility of
expert evidence may be challenged on the basis that it lacks a reliable scientific or
methodological foundation.’ '®

The Rules of the Superior Courts (Ord 39, r 58(1)) states: ‘Expert evidence shall be
restricted to that which is reasonably required to enable the Court to determine the
proceedings.’ The first of Lord Reed’s and Lord Hodge’s four considerations in
Kennedy v Cordia Services LLP governing the admissibility of expert or skilled

3 Adrian Hardiman, ‘The Role of the Expert Witness’ (1999) as reproduced in Mark Tottenham, Emma
Jane Prendergast, Ciaran Joyce and Hugh Madden, A Guide to Expert Witness Evidence (Bloomsbury
Professional 2019) (emphasis added).

“Rv Turner[1975] QB 834, 841.

S Peter Charleton and lvan Rakhmanin, ‘The Safe Use of Expert Evidence’ [2023] Vol 7(1) Irish Judicial
Studies Journal 52, 69.

'8 Kennedy v Cordia (Services) LLP [2016] UKSC 6 44.

7 Rv Dlugosz [2013] EWCA Crim 2 11.

'8 Duffy v McGee [2022] IECA 254, [17].
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evidence is ‘whether the proposed skilled evidence will assistthe court in its task.’'®
In order to assist, the evidence has to be relevant to a matter in issue. This means
being ‘“helpful” to the Court in arriving at its conclusions’? or logically probative or

disprobative of something which requires proof; evidence which makes the matter
requiring proof more or less probable.?' If it leaves the court no more certain as to
the probability of the matter, it is not relevant and should not be admitted.??

The Criminal Practice Directions? of England and Wales on Expert Evidence clearly
delineate the factors which may be taken into account in determining the reliability
of expert opinion. Factors include:

(a) the validity of the methodology;

(b) if the expert’s opinion relies on the results of the use of any method ...
whether the opinion takes proper account of matters, such as the degree of
precision or margin of uncertainty, affecting the accuracy or reliability of
those results;

(c) the completeness of the information which was available to the expert and
whether the expert took account of all relevant information in arriving at the
opinion (including information as to the context of any facts to which the
opinion relates);

(d) whether the expert’s methods followed established practice in the field and,
if they did not, whether the reason for divergence has been properly
explained.

In addition, the court must be astute to identify potential flaws in expert opinion
which detract from its reliability, such as those set out in para. 7.1.3 of the Criminal
Practice Directions:

(a) being based on an unjustifiable assumption;

(b) relying on an examination, technique, method or process which was not
properly carried out or applied, or was not appropriate for use in the
particular case.

While this applies only to criminal proceedings, Collins J in Duffy identified parallel
developments in the approach to expert evidence in civil litigation.

9 Kennedy v Cordia Services (n 16), [44] (emphasis added)

20 Barings Plc v Coopers & Lybrand (No 2) [2001] EWHC 17, [23].

21 DPP v Kilbourne [1973] AC 729.

22 R v Bonython [1984] 38 SASR 45.

3 England and Wales Criminal Practice Directions 2023 Crim PRC(23)90(B) para. 7.1.2.
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Although the Law Reform Commission’s report Consolidation and Reform of
Aspects of the Law of Evidence?* has not been affirmed in legislation or by case law,
as Tottenham and others say, it amounts to a useful summary of the expert’s duty

to the court and their instructing party to ‘state ... where relevant, any underlying
scientific methodology on which his or her evidence is based ...”%* Psychiatrists and
psychologists will be hard-pressed to state the underlying scientific methodology
of DSM and ICD.

An imperfect fit

DSMS5 refers specifically to ‘the imperfect fit between the questions of ultimate
concern to the law and the information contained in a clinical diagnosis’ (Box 2).
This can manifest as: the divergence between psychopathology (i.e. symptoms and
signs) (or ‘label’) which may bring a person within a particular category and the
nature and severity of psychopathology (‘harm’) necessary to have legal impact,
and whether the classification system addresses the legal issue in any particular
case.

Two personalinjury cases in which there was an issue of psychiatric injury illustrate
the imperfect fit between the questions of ultimate concern to the law and the
information contained in a clinical diagnosis.

In Clifford v Health Service Executive?® the only dispute as to psychiatric diagnosis
arose because the plaintiff’s expert made a diagnosis of PTSD but the defendant’s
expert was of the opinion that, rather than suffering PTSD, she suffered the
symptoms of PTSD. The Court decided that little turned on the distinction between
PTSD and the symptoms of PTSD as clearly the plaintiff was greatly affected and
indeed traumatised by the incident and decided that she did meet the criteria for
PTSD.

It was DSM-IV, DSM5 and, to a lesser extent, /ICD-10, definitions with which the
Court had to grapple in Hibberd-Little v Carlton?” (Hibberd-Little). The claimant was
the driver of a car involved in a rear-end collision with an impact speed of
appreciably less than 30 mph. A diagnosis of PTSD was made by the claimant’s
expertrelyingon DSM-/V. The defendant’s expert was not satisfied that DSM criteria,
or those of ‘the European standard’ (probably /ICD-70), were met. The important

24 Law Reform Commission, Consolidation and Reform of Aspects of the Law of Evidence (LRC 117-
2016).

25 Mark Tottenham and others, A Guide to Expert Witness Evidence (Bloomsbury Professional 2019).
26 Clifford v Health Service Executive [2019] IEHC 896.

27 Hibberd-Little v Carlton [2018] EWHC 1787 (QB).
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issue, the Court held, was not which criteria applied, or what label was used, but
the symptoms the claimant had been suffering, their onset and their trajectory.
Damages were awarded on the basis that she suffered ‘some sequelae consistent

with aspects of PTSD (but not PTSD)’. The questions of ultimate concern to the law
were the symptoms from which the claimant had been suffering, their onset and
their trajectory, not the label put on her condition.

Similar points about labels were made in G (Children), Re (Supervised Contact)?,
where the Court of Appeal said that the judge rightly did not allow himself to be
blinded by labels but focused on the behaviour or traits, and RTM v Bonne Terre Ltd,
where the Collins Rice J said ‘l am not concerned with labels.’* As Williams J said
in LKM v NPM (LKM), ‘I do not think that focusing on labels is of much assistance
and tends to detract from the substance of the concern.’®® Similarly in Noble v
Owens the evidence was that the /CD diagnosis was PTSD and the DSM diagnosis
was anxiety disorder, with the expert firmly of the view that, of these, PTSD was the
correct diagnosis: in the Court’s view ‘the precise characterisation of Mr Noble's
psychiatric disorder does not signify. What matters are the symptoms of Mr Noble's
condition and the prognosis.’3' This has been more colourfully described by His
Honour John Cockroft who commented that there is too much emphasis on
attaching a label to the claimant’s condition; it is the contents of the jar, not the
label, that matter.®? And, it might be added, the price of the contents.

Itis common practice in personal injury pleadings in Scotland to aver that a pursuer
was or is suffering from a specified condition recognised in DSM or ICD. In Rorrison
v West Lothian College®, the pursuer had not pleaded any disorder recognised in
DSM-1V and there was no suggestion that the position was any different in relation
to ICD-10. The Court did appreciate that what constitutes a recognised disorder is
a matter for expert evidence and was prepared to proceed on the basis that /CD and
DSM classifications are not necessarily conclusive. However, it found that there
was no suggestion that she had ever been diagnosed by a psychiatrist as suffering
from a recognised psychiatric disorder or that her condition was recognised by any
psychiatrist or body of psychiatric opinion as constituting a psychiatric disorder.
Her action was dismissed.

28 G (Children), Re (Supervised Contact) [2023] EWCA Civ 1453.

2% RTM v Bonne Terre Ltd [2025] EWHC 111 (KB), [161].

80 KM v NPM[2023] EWFC 118, [23].

%1 Noble v Owens [2008] EWHC 359 (QB), [35].

32 Keith Rix, ‘Reports in personal injury cases’ in Keith Rix, Laurence Mynors-Wallis and Ciaran
Craven SC (eds) Rix’s Expert Psychiatric Evidence, (2" edn, Cambridge University Press 2021).

33 Rorrison v West Lothian College [1999] ScotCS 177.
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In LKM the expert was of the opinion that the father had narcissistic personality
traits but accepted that this was not a mental illness and, as it did not meet DSM5

criteria for narcissistic personality disorder, it was not a disorder. However, the
expert was clear that disturbed personality traits amounted to a diagnosis. This
resulted in counsel for the father arguing that the expert’s evidence should be
discounted in its entirety because her approach to diagnosis was not consistent
with DSM5 diagnostic criteria for narcissistic personality disorders, a central
feature being the expert’s identification of narcissistic personality traits as
interchangeable with the nine 'criteria' identified in DSM5 - a minimum of five of
which must be present for the diagnosis of a narcissistic personality disorder. As
the Court observed, the manner in which these conclusions were explored in the
expert’s oral evidence generated a very considerable degree of heat but only a
limited amount of light. It might have observed how this was an example of ‘the
imperfect fit between the questions of ultimate concern to the law and the
information contained in a clinical diagnosis’.

An imperfect fit is a potential obstacle to judicial decision-making. Where its basis
is the reliance on DSM or ICD, its successful circumnavigation may depend on the
court’s understanding of the limitations of these classifications and the risks
associated with their misuse.

Design and development problems with DSM and ICD

The validity and reliability of the methodology of DSM and ICD

The validity and reliability of the methodology of DSM and ICD are highly
questionable. They are the products of committees. DSM committees, some of
which meet in private and require signed confidentiality agreements, may include
members who receive extravagant annual retainers from pharmaceutical
companies that profit from the promotion of disorders treatable by the companies’
products.®* Committee members may be influenced by patient advocacy groups.
Through both public and private communications, the Autistic Self Advocacy
Network is reported to have substantially influenced the final autism criteria and
accompanying text in DSM5.3% |CD committees comprise representatives from
nearly 200 WHO member states, so ICD represents international consensus as to
the detailed descriptions of conditions which need to be recognisable and

34 Paul McHugh, ‘How Psychiatry Lost Its Way’ (1999) 108 Commentary 32.

3 Steven K. Kapp and Ari Ne’eman, ‘Lobbying Autism’s Diagnostic Revision in the DSM-5’ in: Steven
K. Kapp (eds) Autistic Community and the Neurodiversity Movement: Stories from the Frontline
(Palgrave Macmillan 2020).
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acceptable in as many member states as possible. They have to accommodate
cultural variations in psychopathology, clinical judgement and diagnostic
practice.*® As Paris has observed, ‘Sometimes the outcome depends on who was

put on these committees’.®” Even before DSM5 was published, it was reported in
2010that many people who had played a pivotalrole in the research and production
of previous editions had voiced concerns about the methodology and its continued
unreliability.® One of these was Dr Robert Spitzer who helped to develop DSM-/I,
held a leadership role for DSM-/Il and was a special adviser for DSM-IV but
expressed his concern, before DSM-/V was released, that professional consensus
outweighed actual empirical data.® Further, he alleged that the APA was, to some
extent, ignoring scientific research in favour of theories and hypotheses of the
handful of doctors involved in DSM’s production.

As products of committees, /ICD and DSMrepresent a consensus but not a scientific
consensus. As Markon says:

Scientific consensus is a distributed, emergent property of the scientific
community as a whole, not something that can be discovered or created by
a particular group of scientists within an institutional committee. An
individual scientist or group of scientists can attemptto summarize the state
of scientific discourse and propose their own model, but this is necessarily
imperfect, especially in discussing something as conceptually and
theoretically broad and vague as mental disorder.*°

The validity of the classifications is questionable because they do not have a
reliable scientific or methodological foundation. There is no scientific basis for
basing a diagnosis on arbitrary numbers of symptoms or signs or arbitrary periods
of time. For a number of diagnoses, the criteria include a minimum or maximum
duration of symptoms and these often differ between DSM and ICD. Itis rare to see
in expert reports an acknowledgment of this arbitrariness but fortunately this did
not go unnoticed by the Court in R(B) v SS, Responsible Medical Officer*' (R(B)), a
judicial review of a decision to administer compulsory treatment, where the

% Michael B. First and others, ‘An organization- and category-level comparison of diagnostic
requirements for mental disorders in ICD-11 and DSM-5’, (2021) 20(1) World Psychiatry 34.

%7 Joel Paris, The Intelligent Clinician’s Guide to the DSM-5° (2nd edn, Oxford University Press 2015),
chapter 1.

% Roger Collier, ‘DSM revision surrounded by controversy’ (2010) 182(1) Canadian Medical
Association Journal 16.

% Robert L. Spitzer, ‘An outsider-insider's views about revising the DSMs’ (1991) 100(3) Journal of
Abnormal Psychology 294.

49 Markon (n 3).

4T R (on the application of B) v SS, Responsible Medical Officer [2005] EWHC 1936 (Admin).
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diagnosis of bipolar affective disorder was challenged by an expert who argued that
the patient did not meet DSM-IV or ICD-10 criteria for hypomania or mania. The
Court held that ‘the setting of four days is an arbitrary minimum’ therefore

demonstrating a greater understanding of the use of ICD than the expert.
Hagan has observed:

It is also possible for two examiners to converge on the same diagnosis
without any overlap in the specific underlying criteria. In this scenario, the
examiners have 100% inter-rater reliability with respect to the diagnosis but
0% validity in terms of the underlying signs and symptoms related to their
conclusions*?

The corollary is that two experts can agree that someone does not have a particular
disorder but for different reasons. This happened in Dudley Metropolitan Borough
Council v Mailley.*® The experts agreed that the defendant’s hoarding behaviour
was relatively severe but they also agreed that a diagnosis of hoarding disorder
(whether under DSM5 or ICD-10) should not be made. The defendant’s expert said
that DSM5 requires that hoarding should not be due to identifiable mental disorder;
here he said that it was likely to be due to depression. The claimant’s expert was
unwilling to make a diagnosis of hoarding disorder as it is not universally accepted
and he said thatitdid notappearin ICD-10. The Courtwas notimpressed with either
rationale.

It follows that there is no reliable scientific or methodological foundation for the
finding in Kimathi v Foreign and Commonwealth Office* that ‘[t]here is a clear
distinction between some symptoms and a diagnosis of psychiatric injury, which
canonly be diagnosed if a number of criteria are satisfied in accordance with DSMV
and/orICD10’. Thisis afarfrom clear distinction with no scientific basis. In this case
the Court refused to accept that the claimants’ pleading of a diagnosis of PTSD was
not of a new injury but a mere labelling of symptoms previously pleaded.

In M v Secretary of State for the Home Department (DR Congo)*, although the
Tribunal acknowledged that PTSD symptoms were described with reference to the
DSM-|V criteria, which were attached to the report, it complained that there was ‘no

42 Leigh D Hagan and Thomas J Guilmette, ‘DSM-5: Challenging Diagnostic Testimony’ (2015) Sep-
Dec International Journal of Law and Psychiatry 42, 128.

4 Dudley Metropolitan Borough Council v Mailley [2022] EWHC 2328 (QB). This decision was later
affirmed [2023] EWCA Civ 1246.

44 Kimathi v Foreign and Commonwealth Office [2017] EWHC 2703 (QB).

4 M v Secretary of State for the Home Department (DR Congo) [2003] UKIAT 00054.
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attempt to relate each feature to any of the detailed heads of the criteria, let alone
to give any score on each, or to relate the result to the normal range’. This suggests
a fundamental misunderstanding of DSM and an assumption of a scientific basis

which does not exist. Although the appellant’s appeal was successful and a
direction was made for a resumed hearing it was on the basis of the failure of the
adjudicator to consider some matters unrelated to PTSD. Particularly when DSM
diagnoses are supported by rigorous calculations in which criteria are summed or
ICD diagnoses adorned with long alpha-numeric codes, the court can be given a
misleading impression of scientific validity.

Normality and abnormality, continua and thresholds

The questionable validity of the methodology is also illustrated by the fact that
mental disorders are not unique, discrete entities. Most exist on dimensions.
Arbitrary boundaries for the categories have to be established: the ‘normality-
pathology’ dimension, which requires a ‘threshold boundary’, and the dimension
that requires a ‘disorder boundary’ to separate different disorders. DSM and /ICD
give a spurious impression of certainty in delineating disorder from normality and
disorder from disorder. It may be necessary for courts to distinguish between
normality and disorder, but most mental disorders occur on a spectrum between
normality and severe psychopathology with no clear dividing line between
‘normality’ and ‘abnormality’. With only a few exceptions, the boundary-defined
categories, in DSM and the research version of /ICD* (which uses an algorithmic
process similarto DSM), defined according to a count of features, mislead as to the
gradation between ‘normality’ and ‘abnormality’. Over-reliance on DSM and ICD
canresultin a spurious distinction between one disorder and another and between
disorder and normality.

Consider depressive illness. The boundary between ‘pathology’ and ‘normality’ is
not a clean one. Depressive symptoms, like the core features of most mental
disorders, lie on a continuum with normality. Many people just below threshold
have depressive symptoms which do not qualify for the diagnosis even though they
may be as unwell as others just over the threshold.*’

The requirement so often for experts to give an opinion as to whether medical
evidence is sufficient to prove a particular fact, such as a recognised mental
condition, a psychiatric injury, etc. creates a temptation for the expert to place a

46 World Health Organization, The ICD-10 Classification of Mental and Behavioural Disorders:
Diagnostic criteria for research (World Health Organization 1993).

47 Peter Tyrer, ‘A comparison of DSM and ICD classifications of mental disorder’ (2014) 20(4)
Advances in Psychiatric Treatment 280.
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reliance on threshold criteria that is inconsistent with both the purpose of the
classification and the evidence for the validity of the threshold. Thresholds are
pragmatically necessary for various reasons and they may also be “highly

consequential” in forensic settings.*® But it is important that if they are to be so
highly consequential, the courts should know how arbitrary these thresholds can
be. Evidence from psychiatrists and psychologists can determine the outcome of
legal proceedings. The issue here is the assistance afforded by psychiatric or
psychological evidence that relies on DSM or ICD.

Co-occurring mental disorders

Using the example of anaemia, Tyrer® illustrates graphically how there is, to use
Kendell’s®® terminology, a zone of rarity between two forms of anaemia. Itis obvious
where the disorder boundary goes because the disorders do not overlap. However,
a population study found that having a diagnosis of one form of mental disorder
substantially increases the odds of being diagnosed with a second disorder and that
14% of a studied population had three or more what were termed ‘comorbid
disorders’.5' But the term ‘comorbid’ is misleading. It is comorbidity if someone
suffers from both insulin-dependent diabetes and asthma, conditions which have
no common pathology and therefore largely distinctly different symptoms and signs.
Inthe case of mental disorders, they often share symptoms and signs. Co-occurring
mental disorders are rarely distinct.>? As Kendell says about psychiatric syndromes,
it has not been possible to identify points of rarity that separate individual
syndromes from their neighbours. %3 There is no zone of rarity between DSM’s co-
occurring major depressive disorder and generalized anxiety disorder.%* This is the
non-taxonomic nature of mental disorders. Overlapping as they do, mental
disorders are not equivalent to species. They do not belong to the equivalent of
genera, families, orders, etc.

This is illustrated by Vernon v Bosley (No 1)% (Vernon). Stuart-Smith LJ observed
that experts sought to distinguish between ‘post-traumatic stress’ and

48 Clark (n 5).

“ Tyrer (n 47).

S0 Kendell (n 1).

51 R. C. Kessler and others, ‘Lifetime and 12-Month Prevalence of DSM-/lI-R Psychiatric Disorders in
the United States. Results from the National Comorbidity Survey’ (1994) 51 Archives of General
Psychiatry 8.

52 Clark (n 5).

53 Kendell (n 1).

% Yongje Zhou and others, ‘Comorbid Generalized Anxiety Disorder and its Association with Quality
of Life in Patients with Major Depressive Disorder’ (2017) 7 Scientific Reports 40511.

%8 Vernon v Bosley (No 1) [1997] RTR 1.
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‘pathological grief disorder’ as though they were universally recognised and
mutually exclusive categories or, rather, labels for two such categories of mental

illness, which he did not believe that they were. The difficulty of drawing firm lines
between different categories, where for example one condition may fairly be said to
be associated with another similar or overlapping condition, has been frequently
recognised by the courts.®®

It is the non-taxonomic nature of mental disorders which explains some of the
difficulties faced by courts when experts have relied on ICD or DSM. To avoid being
misled, the courts need to understand that the impression of taxonomy given by
these classifications has the potential to mislead as to the complexities of mental
disorder.

Navigating the gateway

For a diagnosis of PTSD, both DSM and ICD specify an initiating, threshold, or
gateway criterion defined by the nature and severity of the trauma. There is no
scientific basis for this. However, reliance on it has frequently caused difficulties
for the courts. In DJ v The Minister for Health®” (DJ) there was a complete conflict of
opinion as to whether the appellant had suffered from PTSD or a prolonged grief
reaction as a result of his mother’s death. This was an appeal from a decision of the
Hepatitis C Compensation Tribunal dismissing the appellant’s claim brought
following his mother’s death from complications of hepatitis C. The respondent’s
expert did not consider that the appellant satisfied the threshold criterion in DSM-
IV or ICD-10 even though he had experienced responses seen in both PTSD and a
severe grief reaction. The tribunal, unable to prefer the opinion of one expert over
the other, dismissed the claim on the basis that the appellant had failed to establish
that he had suffered PTSD caused by his mother’s death.

Dr Cryan and Dr McQuaid, the appellant’s experts, relied on DSM5 and Dr. Sinanan,
the respondent’s expert, relied on /CD-70. Dr. Sinanan did not consider that the
appellant satisfied the threshold criterion in DSM-IV or ICD-10. Accordingly,
although the appellant had experienced responses seen in both PTSD and a severe
grief reaction, his opinion was that he did not satisfy the initiating and essential
criterion for a diagnosis of PTSD. The evidence on behalf of the appellant was that
such a diagnosis was warranted as the initiating criterion in DSM-/V and DSM5 was
met. Dr Sinanan said that so far as DSM criteria were concerned, he preferred DSM-
IV over DSM5 because ‘under the former the patient had to experience atrauma that

% See, for example, XY v Nursing and Midwifery Council [2024] EWHC 2244 (Admin).
57 DJ v The Minister for Health [2017] IEHC 114.
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was outside the normal experience of life’. This is puzzling. DSM-/V states: ‘The
person experienced, witnessed, or was confronted with an event that involved
actual or threatened death or serious injury or a threat to the physical integrity of

self or others.” DSM5 is not significantly different: ‘Exposure to actual or threatened
death, serious injury, or sexual violence.’ Possibly Dr Sinanan had in mind the DSM-
Il criterion: ‘Exposure to a recognisable stressor trauma outside the range of usual
human experience, which would evoke significant symptoms of distress in almost
anyone’ (emphasis added). This seems to be the significant difference because it
was the respondent’s case that the death of the appellant’s mother was part of life’s
experience.

Dr Cryan explained that she had used DSM5 and ICD-10in clinical practice. She had
prepared her reports using DSM5 as it was her understanding that DSM had been
legally recognised in Ireland, which may have been a reference to Mullally v Bus
Eireann®®, where Denham J accepted the DSM-III-R criteria for PTSD as a ‘judicially
acceptable’ test for the condition.

Barton J adopted the views of Thorpe LJ in Vernon, that these classifications should
not be adopted in personal injury litigation as the yardstick by which the plaintiff’s
success or failure is to be measured. As to a reference by Dr Sinanan to the ongoing
debate between psychiatrists as evidenced in the ongoing review of DSMS5 (i.e. the
‘text revision’ version which is published between the successive editions, now
published as DSM5-TR), Barton J said that psychiatric illness is too complex and
insufficiently concrete to be subjected to rigid analysis. He said that DSM and ICD
classifications should be approached by the court with caution: ‘It is not the
classifications which are the determinant of what is or is not a psychiatric illness
rather that is a question which must be determined by the Court on the basis of the
medical evidence before it.’

So, when considering whether a litigant has suffered a shock-induced psychiatric
illness, Barton J said that the correct approach to be taken by the court was a
subjective one and that what had to be considered were the particular
circumstances pertinent to the appellant surrounding, at the time of and
immediately following, his mother’s death. Having regard to his premorbid
vulnerabilities in emotional, intellectual and educational development, Barton J
was quite satisfied, in the circumstances leading up to what was for the appellant
an unexpected event, that the death of his mother and learning of that from his
brother was a catastrophic shock which caused PTSD together with a severe

58 Mullally v Bus Eireann [1992] 1 ILRM 722.
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prolonged and unresolved grief reaction and ruled that he was entitled to pursue a
claim for an award of compensation.

The threshold criterion was also an issue in Hurley v An Post®®. The plaintiff’s claim
against her employer was for damages for negligence and breach of duty arising out
of bullying by co-workers following an incident at her workplace. The judgment
addressed the damages arising from bullying and harassment suffered following
herreturn towork. She was referred to a consultant psychiatristwho concluded that
she had PTSD following the incident at her workplace. He said that the incident
caused her to feel her life was in danger. An expert for the defendant disagreed with
the diagnosis of PTSD. He said that interpersonal conflict and emotional distress
characterise most forms of harassment but do not reach the magnitude of a
traumatic stressor that causes PTSD according to DSM-/V criteria. In his opinion,
the plaintiff had a recurrent mixed anxiety depressive disorder. Preferring the
evidence of the plaintiff’s expert, the Court was satisfied that the continuing
symptoms of PTSD, depression and anxiety, as diagnosed by the plaintiff’s expert,
were triggered initially by the incident in her workplace and were also caused and
substantially contributed to by reason of the bullying and harassment to which she
was subjected thereafter.

These issues are unsurprising. A Dutch population survey found that many people
experience symptoms of PTSD in response to adverse events, such as divorce, and
adverse circumstances, such as unemployment, but without triggers that satisfy
the gateway criterion in ICD or DSM.®° Another study found that PTSD symptoms
were equally common following events defined as traumatic versus non-traumatic
according to DSM-IV.%" Two people have identical symptoms and signs and an
identical level of impairment of functioning, one whose trigger is sub-threshold and
one whose trigger is above threshold. The former does not qualify for a diagnosis of
PTSD and the latter does. Some experts use the term ‘sub-threshold post-traumatic
stress disorder’ which, technically, is correct, but potentially misleading as it may
be taken to imply that their condition is less severe than that of someone with PTSD
diagnosed according to DSM or ICD criteria. As observed by Bearden, if the patient
has not exhibited enough DSM symptoms, they should not be given that diagnosis,

% Hurley v An Post[2018] IEHC 166.

80 Saskia S L Mol and others, ‘Symptoms of post-traumatic stress disorder after non-traumatic
events: evidence from an open population study’ (2005) 186(6) British Journal of Psychiatry 494.

61 Sadie E. Larsen and Maria L. Pacella, ‘Comparing the effect of DSM-congruent traumas vs. DSM-
incongruent stressors on PTSD symptoms: A meta-analytic review’ (2016) 38 Journal of Anxiety
Disorders 37.
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regardless of the severity of the symptoms they have experienced.®? In their study

of 16 men and women falsely accused, or convicted, of offences by the UK Post
Office, it was observed: ‘Just because an individual doesn’t meet PTSD diagnostic
criteria, doesn’t mean they haven’t been mentally scarred by traumatic events.’®®

The courts need to be aware of the artificiality of the gateway or threshold criterion.

The degree of precision or margin of uncertainty

There is a natural assumption that there is an empirical basis for the precision with
which the highly specific categories are defined® but as Paris has observed: ‘[l]f a
typical DSM diagnosis requires, say, five of nine criteria, nobody knows whether four
or six criteria would have been more or less valid.”® Unless, as occasionally
happens, the medical expert has served on the relevant committee or working group,
and is not bound by a confidentiality agreement, it is very unlikely that they will be
able to explain how DSM criteria were devised or how the features in an ICD
prototypical description were chosen. But even experts who have devised the
criteria or descriptions are likely to be hard-pressed to assist as to the degree of
precision or margin of uncertainty affecting the accuracy or reliability of the process,
specifically to explain the scientific basis for making the requirement five rather six
criteria. In Flynn v Bus Atha Cliath,® it was clarified that the entitlement of experts
to express an opinion is predicated on also informing the court of the factors which
make up their opinion so as to allow the court, as appropriate, to take a different
view to theirs. If the court does not know why the requirement is for five criteria, it
does not have the evidence on which to take a different view.

Courts must be prepared to ask experts about the degree of precision or margin of
uncertainty affecting the accuracy or reliability of the process they have applied
when relying on DSM or ICD.

Conflicts between DSM and ICD

There are seven DSM5 disorder categories that are notin ICD-717 and 19 categories
in ICD-11 that are not in DSM5. This sets the scene for a weaponisation of the
classification(s) in adversarial proceedings. Furthermore, of the 103 disorders

62 Cia Bearden, ‘The Reality of the DSM in the Legal Arena: A Proposition for Curtailing Undesired
Consequences of an Imperfect Tool’ (2012) 13 Houston Journal of Health Law & Policy 79.

8 Martin Deahl and Paul Foster, ‘Mr Bates and the Post Office: The Implications of the UK Post Office
Scandal for the Taxonomy of Trauma’ (2024) 15(12) Journal of the Royal Society of Medicine Open.
64 Clark (n 5).

% Paris (n 37).

% Flynn v Bus Atha Cliath [2012] IEHC 398 para [9].
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appearing in both, there are major differences between 20. Of these only
PTSD/complex PTSD (CPTSD) has caused significant difficulties as reflected in
reported decisions but others may have caused difficulties in unreported decisions

and there is the potential for difficulties where alcohol or other substance use
disorders are inissue. In relation to PTSD, this is not surprising. Studies of internally
displaced Ukrainians ¢ and US military veterans, % found fewer people are
diagnosed with PTSD using ICD-11 than DSM5, and a World Mental Health Survey
in 13 countries also found that that /ICD and DSM do not identify exactly the same
groups.®

Blackledge v London General Transport Services Ltd” illustrates the problems for
the courts that can result from the differences between DSM and /ICD. The issue was
whether the appellant was disabled within the meaning of the Disability
Discrimination Act 1995 in England and Wales. The appellant’s expert’s opinion was
that he had PTSD and relied on /CD-170. The respondent’s expert expressed the view
that /ICD-10 used ‘somewhat subjective and woolly definitions’ and said that he
used ‘the more sharply defined DSM-IV which was the [sic] considered the bench-
mark standard in medical research and medico legal reporting’. One distinction
identified between DSM and /ICD was that DSM-IVrequired the disturbance to cause
clinically significant distress or impairment in social, occupational or other
important areas of functioning which /CD-710 did not. On this basis, the
respondent’s expert’s opinion was that the appellant experienced post traumatic
stress symptoms but his condition did not warrant a diagnosis of PTSD according to
the DSM-IV criteria. Finding little evidence that the PTSD had interfered with the
appellant’s way of life to a marked extent, as he had held down continuous
employment and once his depression had been treated, he seemed to become
symptom free, the Tribunal concluded that he was not at the relevant time disabled
within the meaning of the Act.

In allowing the appeal, the Employment Appeal Tribunal found that the Tribunal's
failure to recognise the difference between the two sets of diagnostic criteria
rendered its decision fatally flawed. Remitting the matter to a fresh tribunal, it

67 Mark Shevlin and others, ‘A comparison of DSM-5 and ICD-11 PTSD prevalence, comorbidity and
disability: an analysis of the Ukrainian Internally Displaced Person's Mental Health Survey’ (2018)
137 Acta Psychiatrica Scandinavica 138.

%8 Blair E Wisco and others, ‘A comparison of /CD-11 and DSM Criteria for posttraumatic stress
disorder in two national samples of U.S. military veterans (2017) 223 Journal of Affective Disorders
17.

8 Dan J. Stein and others, ‘DSM-5 and ICD-11 Definitions of Posttraumatic Stress Disorder:
Investigating "Narrow" and "Broad" approaches’ (2014) 31(6) Depression and Anxiety 494.

70 Blackledge v London General Transport Services Ltd [2001] UKEAT 1073_00_0308
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observed that the additional requirement in DSM-/V of clinically significant distress
or impairment in functioning seemed to be more relevant to deciding the effect on
function which a mental impairment has rather than deciding whether a mental

impairment exists under the Disability Discrimination Act.

In DE v Secretary of State for Work and Pensions (PIP) (Personal independence
payment), a social security case in England and Wales, it was held that a tribunal
‘should refer to the DSM-5 if considering a case involving potential Alcohol Use
Disorder’.” However, a potential for difficulties to arise as a result of differences
between ICD-11’s substance dependence plus harmful pattern of use of
substances and DSM5’s substance use disorder is suggested by SD v Secretary of
State for Work and Pensions (ESA)’? (SD), where the issue was entitlement to
Employment and Support Allowance (ESA). It had been held in JG v Secretary of
State for Work and Pensions” (JG) that the England and Wales Welfare Reform Act
2012, sections 15A and 18, supported the proposition that alcohol or drug
dependence was capable of falling within the definition of a ‘specific disease or
bodily or mental disablement’ in order to found a claim for ESA. However, the
criteria for diagnosing alcohol dependence set out in JG relied on the factors listed
in DSM-1IV where the distinction between abuse and dependence was based on the
concept of abuse as a mild or early phase and dependence as the more severe
manifestation. By the time SD came to be decided, DSM-/V had been superseded
by DSM5 where substance use disorder in DSM5 combines the DSM-1V categories
of substance abuse and substance dependence into a single substance abuse
disorder measured on a spectrum from mild to severe. The tribunal resolved this by
concluding that a diagnosis of ‘mild substance abuse [sic] disorder’ in accordance
with DSM5 would not bring that condition within regulation 19(5) or 29(2)(b) of the
Employment and Support Regulations 2008. It considered that to fall within the
ambit of the relevant regulations, the substance use disorder must fall within either
the moderate or severe categories. But there is no scientific basis for the distinction
between mild and moderate substance use disorder.

It remains to be seen how medical evidence using the ICD-11 classification would
be treated for the purpose of an application for ESA. ICD-11 has retained the
categories of ‘harmful use’ and ‘dependence syndrome’ but many cases of DSM5
moderate to severe substance use disorder would not meet the requirements for

"V DE v Secretary of State for Work and Pensions (PIP) [2021] UKUT 226 (AAC), [32].
728D v Secretary of State for Work and Pensions (ESA) [2016] UKUT 100 (AAC).
73 JG v Secretary of State for Work and Pensions [2013] UKUT 37 (AAC).
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ICD-11 substance dependence.’* This means that an ESA applicant might be
awarded ESA on the basis of a diagnosis of moderate to severe substance if
assessed against DSM5 criteria but be at risk of a refusal on the basis of not having

substance dependence if assessed using ICD-117. The ICD-11 assessed applicant
might still be awarded ESA provided they are diagnosed as having a harmful pattern
of substance use on the basis that harm to their physical or mental health is
accepted as amounting to a ‘specific disease or bodily or mental disablement’.

Unsurprisingly, Bearden has asked: ‘Given the concerns expressed by members of
the DSM’s own former editors and contributors in regard to its scientific validity and
reliability, should it be the basis for determining whether a person is eligible to
receive benefits?’’®

It is common to see /ICD used in cases considered under the Police Pensions
Regulations 1987 and the Police (Injury Benefit) Regulations 2006 in England and
Wales. This is because Home Office guidance Medical Decisions under Regulations
H1 and 30 (now archived and being updated) refers to how ‘The police authority
should require the ... [selected medical practitioner] to describe wherever possible
any disease or medical condition causing disablement by reference to
internationally authoritative guides available to doctors such as /ICD ... and DSM IV
(Diagnostic and Statistical Manual).” However, the words ‘wherever possible’ and
‘such as’ should not be overlooked.

In the case of disorders that appear in only one classification or are defined
significantly differently in the two classifications, if they have not done so in their
reports, experts should be asked to explain the significance, if any, of the
differences in an experts’ meeting or discussion.

Differences between versions

Inevitably there are differences between one version of a classification and another.
In Hibberd-Little this was a potential issue. The claimant’s expert had relied on
DSM-|V rather than DSM5, so the defendant’s expert was able to testify that ‘the
wrong classification had been used’. As set out above, the Court was able to
circumvent this potential issue by finding that whichever DSM criteria applied (and
itdecided thatitwas DSM5), or whatever labelwas put on a diagnosis, the important
issue was the symptoms from which the claimant had been suffering, their onset

74 First (n 36).
’® Bearden (n 62), 99.
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and their trajectory. Evidence as to the claimant’s symptoms, their onset and their
trajectory could have been given without reliance on DSM (or ICD).

There is no ‘wrong’ version. Any version may assist but none may be of any real
assistance.

Controversial diagnoses

In R v Dowds, Hughes LJ picked out DSM’s 'intermittent explosive disorder' (IED),
which is a controversial psychiatric disorder, saying that it:

[M]ay well be a medically useful description of something which underlies
the vast majority of violent offending, but any suggestion that it could give
rise to a defence, whether because it amounted to an impairment of mental
functioning or otherwise, would, to say the least, demand extremely careful
attention. In other words, the medical classification begs the question
whether the condition is simply a description of (often criminal) behaviour,
or is capable of forming a defence to an allegation of such.”®

Around that time IED had demanded such extremely careful attention in a murder
trialin the Crown Court at LutoninJanuary 2009 (Kumarv General Medical Council),
where the expert’s evidence was anything but helpful and resulted in a complaint to
the UK General Medical Council that he expressed the opinion that the defendant
was ‘suffering from the medical condition IED ... [but] did not explain that IED was
not recognised in the International Classification of Diseases, /ICD, and was a
controversial diagnosis’.”’

Paraphilia is similarly problematic. It has been admitted that DSM-/V’s paraphilia
section lacks ‘the clarity and precision necessary for legal purposes.’’® As observed
by Bearden, in the US there have been repeated attempts since the publication of
DSM-1V to use the ‘diagnosis’ of ‘paraphilia not-otherwise-specified’ essentially as
a catch-all diagnosis for deviant sexual behaviour to justify lifetime detention in
psychiatric hospitals of rapists based simply on the fact that their behaviour was
supposedly listed as a mental disorder.”® But this is a catch-all diagnosis that has
been included as a result of not being generally accepted by the scientific and
psychiatric community soitis not surprising that it has proved controversialin legal
proceedings. Indeed, Frances, who helped revise this section of DSM-IV, has

7 Rv Dowds [2012] EWCA Crim 281, [31].

7 Kumar v General Medical Council [2012] EWHC 2688 (Admin) [5] and [6].

78 Allen Frances and Michael B. First, ‘Paraphilia NOS, Nonconsent: Not Ready for the Courtroom’
(2011) 39(4) Journal of the American Academy of Psychiatry and Law 555.

’® Bearden (n 62).
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admitted that the committee was ‘not aware of the consequential problems that
would later arise from the fact that the section lacked the clarity and precision

necessary for legal purposes.’®

The appropriateness of reliance on DSM has been challenged in two cases of
extradition to New York (The Government of the United States of America v Bowen®’
(Bowen)) and California (The Government of the United States of America v Giese®?
(Giese)) for alleged sexual offences. In both states, state law provides for ‘civil
commitment’ of sexual offenders following completion of their sentences if, in New
York, they are both dangerous and suffering from a mental abnormality which
predisposes them to repeat sexual offending and if, in California, they have a
diagnosed mental disorder which includes a congenital or acquired condition
affecting the emotional or volitional capacity that predisposes the person to the
commission of criminal sexual acts in a degree constituting the person a menace to
the health and safety of others.

In Bowen evidence was called on the respondent’s behalf from a US lawyer whose
opinion was that there was a real risk of a finding that the respondent was suffering
from a mental abnormality. He said that as regards sexual behaviour, psychiatrists
have improperly attached diagnostic labels which are not appropriate and do not
reflect mental illness or disorder. He said that a diagnosis of paedophilia was
inevitable and he was extremely sceptical about DSM, referring to controversy
about aspects of the DSM5 discussed in a critical article in the New York Review of
Books. He allied himself with the view, expressed in that article, that DSM5 is
‘medically and scientifically invalid’.®

In Giese there was evidence, which the District Judge had accepted, from a clinical
and forensic psychologist, that there was a risk that the respondent would be
diagnosed with ‘pedophilic disorder’ or the ‘more controversial diagnosis’ of
hebephilia (sexual attraction to adolescents). He also noted that, in the past, both
conditions had been found to be qualifying mental disorders for civil commitment.
In allowing the respondent’s appeal, the Court held that:

[T]he definition of ‘diagnosed mental disorder’, in the way it was put into
practice as indicated by the evidence in this case, was incompatible with

8 Frances and First (n 78), 556.

8 The Government of the United States of America v Bowen (Rev 1)[2015] EWHC 1873 (Admin).
82 The Government of the United States of America v Giese [2015] EWHC 2733 (Admin).

8 Bowen (n 81), [35].
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Article 5(1)(e) of the European Convention on Human Rights [ECHR] which
provides for the lawful civil detention of persons of ‘unsound mind’.8

Both cases illustrate how it is necessary to be wary of a reliance on DSM diagnoses
to satisfy ‘legal criteria for the presence of a mental disorder or a specific legal
standard’ in disregard of DSM’s caution against such use.®®

In contrast, in Scallon v Sunday Newspapers Ltd®¢, noting that ‘paedophilic disorder’
isin DSM5 and that a sexual preference for children of pre-pubertal or early pubertal
age is in ICD-10, the Court found that ‘[i]t is therefore a medical condition’.
Nevertheless, in O'Neill, Re Judicial Review®” the Court acknowledged the debate
over the classification of paedophilia in DSM5 and this therefore suggested that the
question of whether being a paedophile is a matter of sexual orientation, and thus
some ‘other status’ for the purpose of Article 14 ECHR, might be an open one.

It does not follow that because a condition or behaviour has been included in DSM
or ICD that itis a mental disorder.

New diagnoses

Complex PTSD is problematic because it was notin /ICD-70 or DSM-/V and it is now
in ICD-11 but not in DSM5. It was first proposed as a diagnosis in 1992 by Judith
Herman.® It was sufficiently recognised to be subjected to field trials for DSM-IV
and the reason it did not make it into DSM-/V was simply that a committee decided
that it did not fit neatly in the category of ‘anxiety disorders’. Its validity and utility
were not in issue. Nevertheless, until at least 2000, although well-known to mental
health specialists working mainly or even exclusively with people who had a history
of trauma, it was not a well-known or well-recognised diagnosis in mainstream
psychiatry.®

84 Giese (n82), [60].

8 American Psychiatric Association (n 10).

8 Scallon v Sunday Newspapers Ltd (t/a Sunday World) [2017] NIQB 140.

87 O'Neill, Re Judicial Review [2015] ScotCS CSOH 93

8 Judith Herman, ‘Complex PTSD: A Syndrome in Survivors of Prolonged and Repeated Trauma’
(1992) 5(8) Journal of Traumatic Stress 377.

8| was unaware of CPTSD until | read about it in expert reports, all by psychologists, in cases of
historical child abuse (HCA) between about 2000 and 2005. Otherwise, it might have been some
years before | came across the diagnosis. However, | was immediately reminded of two patients for
whom | had responsibility: a day patient between 1979 and 1983 and an outpatient between 1983
and 1990, both victims of HCA. Needless to say, | did not diagnose either as suffering from CPTSD
but that they had a mental disorder, in both cases severe, was never in doubt.

102
(2025) Irish Judicial Studies Journal Vol 9(1)



Irish Judicial Studies Journal !

The first textbook on CPTSD seems to have been published in 2009.%° The foreword
is written by Herman. The editors’ own chapter ‘Defining and understanding

complex trauma and complex traumatic stress disorders’®' references 55 papers
and chapters. Anumber have PTSD in the title but only one CPTSD and thiswas in a
specialist addiction journal.®? Apart from her own seminal paper, there is only one
reference in Herman’s foreword which has CPTSD in the title and itis a chapterina
2002 book on the treatment of PTSD.% The editors’ chapter references a number of
papers in the American Journal of Psychiatry and the American Archives of General
Psychiatry but none published in the British Journal of Psychiatry, which is the
journal received monthly by all members of the Royal College of Psychiatrists in
Ireland and the UK.

Thefirstreported judgmentinvolving CPTSD in Ireland or the UK seems to have been
an English one, AN, R (on the application of) v Secretary of State for the Home
Department.® The issue was that CPTSD did not appear in either DSM or ICD. The
Court did not find this debate of much assistance, saying that the attempt to
standardise medical terminology is no doubt laudable. However, perhaps more in
psychology and psychiatry than elsewhere in medicine, the descriptions of
pathology are fluid and the terminology shifting. The Court said that, closely read,
the expert’s defence of the term CPTSD amounted to the proposition thatthose who
have been tortured in captivity can develop psychological disorder that is more
severe, more complex and more enduring than necessary to satisfy the definition of
PTSD in the current DSM. The Court was happy to accept that proposition and also
that people who have undergone other extreme stressors may also develop such
complex and severe problems.

ltwas /ICD-11’s status initself, and specifically CPTSD, which were issuesin London
Borough of Haringey v FZO,® an appeal by an English borough council against the
award of compensation to a man who had been sexually abused in its care. There
were two difficulties: first, at that time, ICD-17 had been adopted by the WHO but it

% Christine A. Courtois and Julian D. Ford (eds), Treating Complex Traumatic Stress Disorders: An
Evidence-Based Guide (Guilford Press 2009).

! Julian D. Ford and Christine A. Courtois, ‘Defining and Understanding Complex Trauma and
Complex Traumatic Stress Disorders’ in Courtois and Ford ibid.

%2 Julian D. Ford, Stefanie F. Smith, ‘Complex Post-Traumatic Stress Disorder in Trauma-Exposed
Adults Receiving Public Sector Outpatient Substance Abuse Disorder Treatment’ (2008) 16(2)
Addiction Research and Theory 193.

% Bessel A. van der Kolk, ‘Assessment and Treatment of Complex PTSD’ in Rachel Yehuda Treating
Trauma Survivors with PTSD (American Psychiatric Association Press 2002).

% AN, R (on the application of) v Secretary of State for the Home Department [2009] EWHC 1921
(Admin).

% [ ondon Borough of Haringey v FZO [2020] EWCA Civ 180.
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was notyetin use in the member states; secondly, there was anissue as to whether

the respondent, who had been sexually assaulted on multiple occasions between
the ages of 13 and 15, was suffering from CPTSD as diagnosed by the respondent’s
expert. The appellant’s expert noted that /ICD-77 remained ‘unpublished’ (it had
been published in 2018) and his view was that CPTSD did not appear in standard
diagnostic texts, and itwas an inapposite diagnosis in the present case because the
abuse was not perceived as ‘traumatic’ by the respondent, either at the time or for
years afterwards, in the required sense. On diagnosis, the trial judge preferred the
opinion of the respondent’s expert that he suffered from CPTSD. She found that
what occurred fitted the wording of the descriptors in ICD-711, which in one of its
forms was ‘designed to cover precisely the circumstances where the events evolve
over time rather than a sudden dramatic trauma which is adequately and properly
covered by PTSD.’%¢ She rejected the appellant’s submission that the abuse had to
be violent to qualify.

In the appeal, McCombe LJ considered that the Court was entitled to prefer the
evidence of the respondent’s expert. Simon and Nicola Davies LJJ agreed, with
Nicola Davies LJ adding:

At the time of the trial, Complex PTSD was not included within the
international classification of diseases published by the World Health
Organisation. Dr O'Neill stated that Complex PTSD is to be accepted as a
diagnostic category within the publication in 2020. In giving evidence Dr
O'Neill did not rely upon any articles in the medical literature which
reference Complex PTSD, its symptoms nor the proposed classification.

Further, in preferring the evidence of Dr O'Neill, the judge was accepting a
diagnosis which has yet to be formally included within the World Health
Organisation international classification. If that is a course which the court
is minded to take, then real rigour is required in assessing the relevant
evidence in respect of such a diagnosis.*’

However, at the time of the trial in May 2019 ICD-117 had been published for nearly
ayear. It was adopted by the WHO the same month as the trial, not 2020 as it seems
that the expert predicted. The diagnosis had been formally included in the WHO’s
ICD. But the importance of the judgment is that if a diagnosis is not in ICD or DSM,
orif itis in only one, the expert might be advised to refer to articles in the medical

% ibid [83].
97 ibid [181]-[184].
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literature, or textbooks (in a CPTSD case such as those above) and be prepared for
such evidence to be tested rigorously.

A similar battle, or rather skirmish, occurred in McClarnon v The Sisters of
Nazareth.% At the date of the plaintiff’s expert report (November 2015), the current
ICD edition was /ICD-10 and he had diagnosed with PTSD and alcohol dependence
syndrome. By the time of the trial ICD-717 had been, in his words, ‘published’, and
he said that the same symptoms would have led him to diagnoses of CPTSD and
alcohol misuse disorder (severe). When the defendant’s expert began to give
evidence, he was specifically asked about CPTSD. He said it was not accepted in
DSM5 and he began to say that ICD-117 was ‘not sufficiently persuasive to ...” when
counsel for the plaintiff objected that there had been no challenge to the diagnosis
made by the plaintiff’s expert, which counsel for the defendant accepted, so the
Court did not hear why, in the opinion of the defendant’s expert, he did not find ICD-
11 ‘sufficiently persuasive’.®

In McDonald v Conroy™ the plaintiff sought an amendment to her statement of
claim to include ‘complex PTSD’, as a particular of injury based on expert
psychiatric evidence. The defendant resisted on the grounds that CPTSD is not a
recognised disorder in DSM5. The Court permitted the amendment but added that
the complaint about CPTSD not being recognised in DSM5 would go to the ultimate
weight of the psychiatric evidence.

In understanding all of this, it is apposite to refer to Covid-19. It did not existin 2018.
CPTSD is different. ltwas in 2018 that CPTSD first appeared in ICD-11. This does not
mean that it did not exist before 2018 as might be said of Covid-19, which did not
seem to have appeared until 2019. People diagnosed with CPTSD after June 2018
when ICD-11 was published had not developed the condition overnight. It is not in
DSM5. This does not mean that people with this condition do not have a disorder. It
only means thatitis not named and classified with the same specificity as in ICD. It
is the condition, its nature, onset, trajectory, severity and effects, which matter, not
the name which it may be given, or which may not yet be given, or which may be
taken away or changed.

In a hundred years, it is arguable that there have been no new mental disorders,
except some neuropsychiatric disorders such as human immune deficiency
encephalitis, but a multitude of changes of name.

% McClarnon v The Sisters of Nazareth [2024] NIKB 3.
®ibid 141.
100 McDonald v Conroy [2024] IEHC 69.
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Problems with the reliance on DSM and ICD by clinicians

Failure to take account of all relevant information and the context of any facts to
which the opinion relates

As indicated above, in determining the reliability of expert opinion, it is necessary to
take account of all relevant information and the context of any facts to which the
opinion relates. This happened in Fitzpatrick’®” where McCracken J referred to the
duty of the expert ‘to ascertain all the surrounding facts and to give that evidence in
the context of those facts’. He was concerned with facts that did not support the
proposition being put forward by the expert but the point applies also to the context
of any facts known to the expert. Similarly in JL v DPP, where Fitzpatrick was cited
with approval, Hardiman J said that certainly, it seemed to him, ‘the whole factual
background, including full details of the circumstances ... should ... form part of a
report for the purpose of a case such as this.”'*? [t was a case of a person accused
of sexual offences 21 years previously who sought to restrain his trialon the grounds
of delay, but it is reasonable in any case to require an expert to take account of all
relevant information and the context of any facts to which their opinion relates. A
failure of the expert to consider context or circumstances was an issue in DJ (see
above). The Court said that the correct approach to be taken was a subjective one
and that what had to be considered were the particular circumstances pertinent to
the appellant surrounding, at the time of and immediately following, his mother’s
death.

In a number of cases, it has been necessary for the court to ignore DSM or /ICD
evidence because experts have not considered the evidence in the round,
disregarding psychopathology that does not fall into a DSM or ICD category. CvD'®
and Lawsonv Glaves-Smith'®do not refer explicitly to the use of DSM or ICD.
However, they are referenced in D v The Bishop’s Conference of Scotland’ and the
same expert gave evidence in all three. In C v D the Court accepted the expert’s
evidence thatthe claimantwas not suffering from a diagnosed illness but
nonetheless ‘has suffered and continues to suffer from mental abnormality as
distinct from emotional distress’.'® In Lawson, where the expert’s opinion was that
the claimant had not suffered from PTSD, the Court concluded that there was no

101 Fitzpatrick v DPP (Unreported, 5 December 1997).

102\ DPP [2000] 3 IR 122, 151.

193 Gy D [2006] EWHC 166 (QB).

104 | awson v Glaves-Smith [2006] EWHC 2865 (QB).

%5 D v The Bishop’s Conference of Scotland [2022] CSOH 46.
106 [2006] EWHC 168, [96].
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plausible explanation other than that the claimant suffered disabling trauma and
psychological symptoms as a direct result of what happened to her and whether it
was right to attach the label PTSD was perhaps less significant than to assess the

symptoms she actually suffered (even if they did not necessarily correspond
completely to those suffered by other people who have been diagnosed with PTSD).
In D neither expert diagnosed psychiatric injury. As well as considering C v D and
Lawson, the Court also drew attention to what Lord Reed said in Rorrison to the
effect that, although what constitutes a recognised disorder is a matter for expert
evidence, the /ICD and DSM classifications are not necessarily conclusive.
Commenting on the evidence of the claimant’s expert, the Court said it was
important to recognise that he was using DSM5 as the sole basis for deciding if a
‘defined or classified psychiatric injury existed’ but, considering the evidence in the
round, there was other evidence from the expert which pointed clearly towards
psychiatric injury at that time, albeit not falling within DSM5. It is not clear whether
the Court was applying the well-established principle outlined in Levy v Ellis-Carr
that ‘No judge is bound to accept expert evidence: even a proper medical report
falls to be considered simply as part of the material as a whole (including the
previous conduct of the case)’'”” or whether the Court was aware that ‘Additional
information about the individual being evaluated beyond that required to make a
DSM-IIl diagnosis will invariably be necessary’ (Box 1) or that /ICD-171 (Box 2) makes
clear that ‘diagnostic classification is only a part of patient assessment’.

In Fraser v State Hospitals Board for Scotland'®®, the Court accepted as a generality
the view of the expert that for there to be ‘a psychiatric illness’ it had to be something
contained in DSM or ICD, only making an exception for the existence of a true new
illness until such time as one of the works was updated. But this begs the question
as to what a true new psychiatric illness is and of course generality allows for
exceptions.

Practice in the field and practice in legal proceedings

Although methods are meant to follow established practice in the field, practising
clinicians seldom adhere strictly to the specific diagnostic criteria, including those
clinicians in the US whose DSM diagnoses, in the records of inpatients and
outpatients, are utilised for research.’® However, the impression many experts give,
strictly counting up criteria or carefully calculating the duration of a disorder, is that
this is how DSM and ICD are used in everyday clinical practice. DSM’s general use

197 | evy v Ellis-Carr [2012] EWHC 63, [36].
%8 Fraser v State Hospitals Board for Scotland [2000] ScotCS 191
%0 Clark (n 5).
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in the US may be the truth, but the whole truth is that only rarely is there strict
adherence to the specific diagnostic criteria. Experts who apply the criteria strictly
should not imply that this is how the criteria are applied in clinical practice or even

in some of the research in which it is sometimes asserted that DSM is superior to
ICD. Failure to make this clear may be partly to blame for the weaponisation of ICD
or DSM by counsel whose strict application of the diagnostic criteria is used to
undermine an expert’s evidence. Experts should be able properly to explain and
justify divergence from established practice.

Based on a wrong assumption

InJanuary and February 2013, Nicola Edgington stood trial charged with murder and
the issue for the Court was the partial defence of diminished responsibility
manslaughter and specifically psychosis. The prosecution’s expert said: ‘I’'ll tellyou
one thing that won’t be in DSM5 and that’s schizoaffective psychosis [...] that’s
going.” ""° DSM5 was published 3 months later on 18 May 2013. Although
‘schizoaffective psychosis’ is not in DSM5, it had not been in DSM-/V. However,
schizoaffective disorder is in DSM5 and its criteria are unchanged from DSM-IV. If
the trial had taken place three months later, or DSM5 published three months
earlier, the expert might have been challenged as to this statement. The verdict was
one of murder. What influence this evidence had is unknown.

A method or process not properly carried out or applied

The methodology employed by many experts who rely on DSM and ICD is
questionable. Both DSM and ICD describe how they are to be used (see Boxes 1 and
2). The following four cases illustrate a disregard for the guidance.

In Vernon, the defendant sought to weaponise DSM causing Thorpe LJ to observe:

[t was plainly strategically attractive to [counsel for the defendant] to
present PTSD as defined by DSM-III-R as the essential yardstick since the
plaintiff was clearly in difficulty in picking up sufficient ticks within boxes B,
C and D ... But psychiatric illness is too complex and insufficiently concrete
to be subjected to such arigid analysis.™"

He also agreed with one of the plaintiff’s experts that it was possible to diagnose
PTSD without rigid adherence to the criteria in DSM-III-R. The references to

"% Transcript of evidence 31.1.13, 42F.
" Vernon (n 55) 76.
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‘sufficient ticks’ and a ‘rigid analysis’ illustrate the difficulties when, in
contravention of the guidance, the process is not properly carried out.

In Lindsay v Wood''? one expert expressed the opinion that ‘if one strictly applies
the ICD-10 criteria for an Organic Personality Disorder [the claimant] does not
presently meet the criteria for this condition’ but in the course of the experts’
meeting it was agreed that the claimant was ‘suffering from ... organic personality
disorder’. In DL-H v Devon Partnership NHS Trust v Secretary of State for Justice'’®
the tribunalreferred to the risks in using ‘over-prescriptive criteria’. In R(B) the Court
accepted the submission that it was a fair criticism of the expert’s reports that ‘he
adopted an over-rigid application of the DSM and ICD criteria’.

It has been observed that the ICD-70 PTSD diagnosis is unforgiving of anyone not
fitting its ‘strict’ diagnostic criteria’ but they are ‘general guidelines rather than
strict requirements’.’® They are not meant to be applied strictly.

The disregard of clinical judgement

Disregarding ‘clinical judgement’, which both DSM and /CD require, is a common
example of afailure properly to carry out the required diagnostic process. In Hibbert
v Ministry of Defence’’® it was alleged that there was a negligent failure to diagnose
PTSD resulting from exposure to events in Bosnia. The Court accepted that these
events satisfied the threshold criterion and that symptoms consistent with the other
criteria were present. However, the Court accepted the treating psychiatrist’s
rejection of a diagnosis of PTSD because ‘[iJt was his clinical judgment that ‘... there
was not a sufficiently serious range of experiences to amount to PTSD... I'm
confident he did not have PTSD as defined [in DSM-III-R]’ and found no negligence.
As observed by Bearden, those making diagnoses using DSM will inherently look for
symptoms by a patient to prove a diagnosis rather than looking at healthy
behaviours or other factors that would tend to disprove a potential diagnosis."”’

A similar point was made in McTearvImperial Tobacco Ltd""® where it was fortunate
for the Court that an expert urged caution in the drawing of conclusions from the
fact that an individual's presentation met criteria for a DSM-IV diagnosis. Likewise

"2 | indsay v Wood [2006] EWHC 2895 (QB) (emphasis added).

"3 DI -H v Devon Partnership NHS Trust and Secretary of State for Justice [2010] UKUT 102 (AAC).

14 Jaimie L. Gradus and Sandro Galea, ‘Reconsidering the definition of trauma’ (2022) 9(8) Lancet
Psychiatry 608.

"5 World Health Organisation, The ICD-10 Classification of Mental and Behavioural Disorders (n 8).
"8 Hibbert v Ministry of Defence [2008] EWHC 1526 (QB).

"7 Bearden (n 62).

"8 McTear v Imperial Tobacco Ltd [2005] ScotCS CSOH 69(3).
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in Calvert v William Hill Credit Ltd""® (Calvert), the Court indicated that it would not
unquestionably accept a threshold or above threshold score as evidence of even

just probable disorder. The claimant ‘scored five on the DSM-IV diagnostic test ...
sufficient to justify his classification as a “probable pathological gambler”’ but the
Court acknowledged that there may be cases in which ‘an apparent score of five on
the DSM-IV tests may be attributable in whole or in part to special factors which,
upon close analysis, lead to a contrary conclusion’.

Calvert also draws attention to a further risk associated with these classifications:
their use without expert psychiatric assistance. The Court was reminded in passing
that in Foroughi v Star City Pty Ltd"*° Jacobson J referred to how the DSM-/V criteria
are expressed in sufficiently plain factual language to permit them to be applied to
the facts as found by a judge without the need for, still less the obligation to be
bound by, expert psychiatric assistance. This runs completely counter to the
requirement for the proper DSM use of ‘specialized clinical training that provides
both a body of knowledge and clinical skills.’'?’

A method or process not appropriate for use in the particular case

Itis no surprise that the Courtin Dowds v R'* did not find it appropriate to use DSM
to decide whether acute voluntary intoxication was capable of giving rise to the
partial defence of diminished responsibility manslaughter on indictment for murder
on the basis that it was a ‘recognised medical condition’ within the English
Homicide Act 1957 s 2(1)(a), as amended. After quoting from the introduction to
DSM, Hughes LJ said:

The particular 'imperfect fit' there under consideration is the divergence
between the level of impairment which may bring a patient within a DSM-IV
classification and the level necessary to have legal impact. But exactly the
same considerations apply when the question is whether the doctors'
classification system addresses the legal issue in any particular case. There

"1 Calvert v William Hill Credit Ltd [2008] EWHC 454 (Ch).

120 Foroughi v Star City Pty Ltd [2007] FCA 1503.

21 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth
Edition, Text Revision (DSM-IV-TR) (American Psychiatric Association 2000). At a time when
psychiatrists argued about which classification was to be used in legal proceedings, it was asserted
that it was DSM of which judges have copies in their chambers. When | asked a judge about this, he
said that he did not own a copy of DSM or ICD and between one case and another he forgot what the
acronyms stood for. This led to his comment about the contents of the jar being more important than
the label.

22 Dowds v R [2012] EWCA Crim 281.
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will inevitably be considerations of legal policy which are irrelevant to the

business of medical description, classification, and statistical analysis.'?®

Irrelevance is anything but relevance. It was far from ‘helpful’ to the court for the
defence to have relied on the fact that intoxication is in DSM and ICD.

DSM-IV-TR does include this statement: ‘When used appropriately, diagnoses and
diagnostic information can assist decision makers in their determinations’ but
appropriate use is hard to find. '** Reported cases in which diagnoses and
diagnostic information have been of assistance to the court are far outnumbered by
cases in which they have been a hindrance.

The baby and the bathwater

The appropriateness of DSM and /CD are also questionable because ‘the majority
of patients do not conform to the tidy stereotyped descriptions found in
textbooks’'?® which can explain why, in general clinical practice, there are high rates
of usage of /ICD categories ‘not otherwise specified’ and the DSM5 categories ‘not
elsewhere defined’.’® They are currently by far the most widely used ‘diagnoses’ in
clinical settings.’ They are ‘catch-all’ categories for coding mental states that do
not meet DSM criteria or match ICD descriptions. This is the problem of the baby
and the bathwater.’?® There will be more babies thrown out with the bathwater than
are left in the bath or, in the language of Clark,'®® more in these ‘wastebasket
categories’ than on the desk. It may not matter to researchers that babies are
getting thrown out with the bathwater if conclusions based on a sufficient number
left in the bath can be confidently applied to others equally narrowly defined. But
the court has to understand an individual accused, plaintiff, complainant, witness,
etc whether in or out of the bath. If the diagnostic system only works in a minority of
patients, its utility is in question.

Medical condition or descriptive factor

In R (on the application of Michaelides) v Chief Constable of Merseyside Police,’®
as well as making a diagnosis of a moderate depressive syndrome with somatic

28 ibid [30].

24 American Psychiatric Association (n 121).

25 Robert E. Kendell, The Role of Diagnosis in Psychiatry (Blackwell Scientific Publications 1975).
26 Clark (n 5).

27 Markon (n 3).

128 Keith Rix, ‘Is Justice Served by Reliance on ICD and DSM Classifications of Mental Disorder in
Medicolegal Reporting?’ (accepted subject to revision) BJPsych Advances.

2% Clark (n 5).

130 R (on the application of Michaelides) v Chief Constable of Merseyside Police [2019] EWHC 1434
(Admin).
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syndrome coded F32.1 in ICD-10, the psychiatrist made a ‘diagnosis’ of ‘Problems
with employment (perceived racial discrimination)’ which was coded Z56.0. His
opinion was that these were conditions which were likely to be permanent. They

were then adopted by an occupational physician as conditions which made the
claimant ‘medically unfit for performing the ordinary duties of a member of the
police force’. The claimantwas retired. When his application for an injury award was
refused, he appealed to the Police Medical Appeal Board which held that the Z56.0
‘diagnosis’ was not a medical condition but a descriptive factor and therefore could
not lead to permanent disablement. The Court accepted this, stating that Z56.0 is
not a diagnosis of a medical condition but a code which cross-references to /CD-10.
Notwithstanding the use of the term ‘condition’ in the title of the Annex ‘Other
conditions from ICD-10 often associated with mental or behavioural disorders’, the
sub-heading, for the Z codes, is ‘Factors influencing health status and contact with
health services’. ‘Factors’ or ‘problems’ are not ‘diagnoses’. This misunderstanding
could have been avoided if the expert had not confused a factor with a mental
disorder. Likewise, DSM’s ‘R’ codes are for ‘Symptoms, signs and abnormal clinical
and laboratory findings, not elsewhere classified’. The fact that they are used when
it has not been possible to make a diagnosis of a medical condition surely means
that there is no recognised medical condition.

Failure to consider other sources of respected medical opinion

The England and Wales Employment Tribunal, when it is concerned with ‘mental
impairment’ resulting from, or consisting of, a mental illness only if the illness is a
‘clinically wellrecognised’ illness (Disability Discrimination Act 1995, sch 1) applies
guidance issued by the Department for Education and Employment which states
that it is very likely that a respected body of medical opinion would include as
clinically well-recognised those illnesses specifically mentioned in publications
such as the WHO’s /ICD. However, the use of ‘include’ and ‘such as’ does allow for
reliance on diagnoses that are not in /CD. This was recognised in Morgan v
Staffordshire University’’, where, in addition to proof of a mentalillness specifically
mentioned in ICD, the tribunal recognised at least two other routes to establishing
‘mental impairment’: (a) proof of a mentalillness specifically mentioned as suchin
a publication ‘such as’ ICD of very wide professional acceptance; (b) proof by other
means of a medicalillness recognised by a respected body of medical opinion.

Failure by a psychiatrist to make ‘a statement to the effect of whether the recurrent
depressive illness comprised (in his view) a recurrent depressive disorder (or some

81 Morgan v Staffordshire University [2002] IRLR 190.
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other illness) for the purposes of ICD-10’ in Woods v Royal College of Nursing'®?
resulted in the applicant’s failure to succeed upon the issue of disability. The
Tribunal did state that it might have been that, if the applicant had produced an

expert’s report guiding the Tribunal as to the type of illness from which she suffered
(and whether it was contained within /CD and if so where), the Tribunal would have
made a different decision. This could also have been achieved by reference to
another publication of very wide professional acceptance or by proof by other
means of a medical illness recognised by a respected body of medical opinion.
Likewise in Wilson v Southern Counties Fuels Ltd there was a diagnosis of ‘clinical
depression’ but the tribunal said that what is required is ‘to bring someone who is,
or has been, suffering from depression within one of the clinically well-recognised
illnesses.’'32 Since ‘clinical depression’ is for most psychiatrists synonymous with
one of the most clinically recognised forms of mental illness, in which there is so-
called biological or somatic symptomology, and perhaps also an inherited basis
and familial response to antidepressant drugs, it ought to have been easy to
persuade the Court that it was a clinically well-recognised illness even without
reference to /ICD.

Discussion

It is not surprising that in giving evidence in the Westminster Magistrates’ Court in
United States of America v Assange, Professor Michael Kopelman, referred to /CD
and DSM as ‘those bloody books’.'** He was probably speaking for countless
psychiatrists, psychologists, lawyers and judges. Thomas R. Insel, Director of the
US National Institute of Mental Health (NIMH), explaining why NIMH would no
longer fund research based on DSM5, said: ‘The weakness is its lack of validity.
Unlike our definitions of ischemic heart disease, lymphoma, or AIDS, the DSM
diagnoses are based on a consensus about clusters of clinical symptoms, not any
objective laboratory measure’.’® This statement is unsurprising given the fact that,
whereas for the diagnosis of physical disorders there are identifiable markers,
psychiatric diagnosis depends more on processes of evaluation and clinical
judgment and subjectivity that can result in a range of opinion. The requirement of
the law for the expert to provide evidence sufficient to prove or disprove a particular

52 Woods v Royal College of Nursing [2003] All ER (D) 391.

33 Wilson v Southern Counties Fuels Ltd [2004] 7 WLUK 311, [21]

134 United States of America v Assange [2021] EW Misc 1 (MagC) [317].

3% Phil Hickey, ‘Transforming Diagnosis: The Thomas Insel Article’ Behaviorism and Mental Health:
Alternative perspective on psychiatry's so-called mental disorders, 5 May 2013.
<https://www.behaviorismandmentalhealth.com/2013/05/05/transforming-diagnosis-the-
thomas-insel-article/> accessed 7 April 2025.
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fact, creates a challenge thatis notfaced, or atleast not to the same extent, by other
medical experts such as the radiologist with their X-rays, the obstetrician with the
cardiotocograph, the neurologist with the electroencephalogram or the respiratory

physician with the results of respiratory function tests. DSM is attractive to
psychiatrists, perhaps eager to establish the scientific legitimacy of their discipline,
where scoring is used to make diagnoses, but this can give a spurious impression
of certainty. So psychiatrists and psychologists appear to have relied on DSM or ICD
seemingly unaware of their questionable scientific legitimacy.

Even in some cases where DSM or /ICD has been used to validate a condition as
being ‘medically recognised’, matters have not been straightforward. When a
classification is a quarter of a century old, as /ICD-70 was before the publication of
ICD-11, the courts might be better assisted by an expert who relies on the recent
latest edition of a reputable textbook rather than an out-of-date classification.

However, while it is clear that much blame lies at the doors of psychiatrists and
psychologists for their misuse of DSM and ICD, some blame lies with the APA
committee which does:

... hot understand that the DSM is read very differently by lawyers ... the
wording does not always stand up well to the technical rigor of precise legal
dissection. By training and inclination, lawyers parse every phrase for
meanings never foreseen by those writing primarily for a psychiatric
audience.™®

This is equally applicable to ICD. As a result, lawyers are able to weaponise the
classifications as happened in Assange where the US sought to undermine an
expert’s evidence by suggesting that it was ‘strange’ that he could not recall from
memory /CD diagnostic criteria and which suggestion the District Judge did not
accept.

The weaponisation has been graphically illustrated in LKM where Williams J referred
to counsel’s skeleton as:

[T]he forensic equivalent of a WWI artillery barrage giving plenty of notice of
the full frontal infantry assault which followed in cross-examination ... Wave
upon wave of criticism was launched from the father's trenches, made their
way across no man's land and then became caught in the wire of [the expert]
... [and was] mown down by [the expert] ... [there were] occasional and

3¢ Frances (n 80).
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limited breakthroughs ... [but the expert was] not going to retreat from her
primary position ... any advances would be of limited effect.'®’

The result, Williams J observed, was that the critique of the expert's methodology
thus far appeared to him to be too formulaic in its approach and subjected the
totality of the expert’s evidence to a too narrow textual analysis. It is
understandable that counsel, acting in the best interests of their instructing party,
should take the opportunity to weaponise /CD or DSM but the court might be better
assisted if experts first ensure that the court is fully informed as to the limitations of
DSM and ICD and the risks of relying on them in legal proceedings.

Probably the best evidence of the consequences of the misuse of DSM (and
arguably /CD) in legal proceedings is the fact that forensic concerns about the
potential misuse of the PTSD diagnosis in personal injury and disability cases led in
part to the specificity and exclusivity of the DSM5 requirements.'® So instead of the
courts using legal policy to limit claims to damages for psychiatric injury,
psychiatrists have changed their definitions of psychiatric disorders. Is this the tail
wagging the dog?

Recommendations

Psychiatrists and psychologists need to be educated about DSM and /CD so as to
understand their limitations when relied upon in expert evidence. This has been
addressed in a continuing professional development journal for psychiatrists.®
The courts need similarly to be better educated and, in addition to this article, this
author™° has devised an information document which experts relying on DSM or
ICD can append to their reports.

So far as the courts are concerned, unlike the US, where the ‘Daubert test’'*" fulfils
a ‘gatekeeping’ function to determine whether expert evidence should be admitted
at trial, as observed in Duffy, there is no general requirement that expert evidence
must meet any specific threshold of reliability as a condition of admissibility.
However, as also observed in Duffy:

137 | KM (n 30), [20].

138 First (n 39).

139 Rix (n 128).

140 Keith Rix, ‘DSM and ICD Classifications in Medicolegal Reporting: Misperceptions,
Misunderstandings and Misuse’ BJPsych Advances (in press).

4" Daubert v Merrell Dow Pharmaceuticals (1993) 509 US 579.
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At what stage of the proceedings, and in what manner, ... a challenge (to the
admissibility of expert evidence) should be determined is a matter for case-

by-case assessment. Finally, even where admissible, issues of reliability
may properly affect the weight to be given to expert evidence.#?

Where an expert psychiatrist or psychologist relies on DSM or ICD, having regard to
their lack of a reliable scientific or methodological foundation, the court might
consider asking the expert or experts if they can assist the court or tribunal without
relying on DSM or ICD and instead, for example, perhaps following a meeting with
the adverse party’s expert or experts, relying on a current textbook or authoritative
paper in a medical or scientific journal. In appropriate cases, instructions might
spell out that the court wants to know about the condition, its nature, onset,
trajectory, severity and effects and it is not necessary to give a diagnosis. In cases
where experts consider that they can only assist the court or tribunal by relying on
DSM or ICD, or where official guidance suggests their use, this article may guide as
to how such evidence can be tested.

Another question posed by Markon was: ‘What consequences would there be for
abandoning authoritative nosologies?’'* The consequences of experts abandoning
DSM and ICD might, other than exceptionally, be the saving of time and money and
a greater likelihood of justice being administered.

Box 1: Statements as to the use of DSM

‘Although this manual provides a classification of mental disorders, there is no satisfactory
definition that specifies precise boundaries for the concept “mental disorder' [...] There is no
assumption that each mental disorder is a discrete entity with sharp boundaries (discontinuity)
between it and other mental disorders.”™*

‘Making a DSM-III diagnosis represents an initial step in a comprehensive evaluation leading to
the formulation of a treatment plan. Additional information about the individual being evaluated
beyond that required to make a DSM-/Il diagnosis will invariably be necessary.’ 14

‘In most situations, the clinical diagnosis of a DSM-IV mental disorder is not sufficient to establish

the existence for legal purposes of a “mental disorder,
“mental defect.”’ 146

mental disability,” “mental disease,” or

42 Duffy (n 18), [17].

143 Markon (n 3), 555.

44 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 3™
Edition (DSM-I1l) (American Psychiatric Association 1980).

45 American Psychiatric Association ibid.

146 American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders: DSM-IV
(American Psychiatric Association 1994).
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‘The diagnostic categories, criteria and textual descriptions are meant to be employed by
individuals with appropriate clinical training and experience in diagnosis ... The specific diagnostic
criteria ... are meant to serve as guidelines to be informed by clinical judgement and not meant to
be used in a cookbook fashion.’'’

‘When used appropriately, diagnoses and diagnostic information can assist decision makers in
their determinations.’'*®

‘[A] practical, functional and flexible guide for organising information ... Diagnostic criteria are

offered as guidelines for making diagnoses, and their use should be informed by clinical judgment
2149

‘However, the use of DSM5 should be informed by an awareness of the risks and limitations of its
use in forensic settings. When DSM5 categories, criteria and textual descriptions are employed
for forensic purposes thereis arisk that diagnostic information will be misused or misunderstood.
These dangers arise because of the imperfect fit between the questions of ultimate concern to
the law and the information contained in a clinical diagnosis. ... As a result, itis important to note
that the definition of mental disorder included in DSM-5 was developed to meet the needs of
clinicians, public health professionals, and research investigators rather than all of the technical
needs of the courts and legal professionals. ... and does not imply that an individual with such a

condition meets legal criteria for the presence of a mental disorder.’'®°

Box 2: Statements as to the use of ICD.

‘These descriptions and guidelines carry no theoretical implications, and they do not pretend to
be comprehensive statements about the current knowledge of the disorders. They are simply a
set of symptoms and comments that have been agreed, by a large number of advisors and
consultants in many different countries, to be a reasonable basis for defining the limits of
categories in the classification of mental disorders.”™’

‘Statements about the duration of symptoms are also intended as general guidelines rather than
strict requirements; clinicians should use their own judgement about the appropriateness of
choosing diagnoses when the duration of particular symptoms is slightly longer or shorter than
that specified.’'52

‘The [Clinical Descriptions and Diagnostic Requirements] (CDDR) are written to allow for the

exercise of clinical judgement, and it is the diagnosing health professional who is responsible for

47 American Psychiatric Association ibid.

48 American Psychiatric Association (n 121).
4® American Psychiatric Association (n 10)
50 American Psychiatric Association (n 10).
51 World Health Organization (n 6).

52 \World Health Organization (n 6).
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developing a diagnostic formulation appropriate for an individual patient, considering the
patient’sindividual, social and cultural context as well as the characteristics of the health system.
It is equally important to note that diagnostic classification is only a part of patient assessment.
The CDDR are not a guide to patient care, nor a comprehensive textbook of psychiatry, nor a
manual of how to conduct clinical assessments and differential diagnoses. The focus of the CDDR
is on the classification of disorders and not the assessment and treatment of people, who are
frequently characterized by multiple disorders and diverse needs.’'%®

Box 3: DSM5-TR* and ICD-11"%° entries for adjustment disorder

DSM5-TR

ICD-11

A.

The development of emotional or
behavioral symptomsinresponseto
an identifiable stressor(s) occurring
within 3 months of the onset of the
stressor(s).

These symptoms or behaviors are
clinically significant, as evidenced
by one or both of the following:
Marked distress that is out of
proportion to the severity or
intensity of the stressor, taking into
account the external context and
the cultural factors that might
influence symptom severity and
presentation.

Significant impairment in social,
occupational, or other important
areas of functioning.

The stress-related disturbance does
not meet the criteria for another
mentaldisorderandis not merely an
exacerbation of a pre-existing
mental disorder.

The symptoms do not represent
normal bereavement.

Once the stressor (or its
consequences) has terminated, the
symptoms do not persist for more
than an additional 6 months.

Adjustment disorder is a maladaptive reaction to an
identifiable psychosocial
stressors (e.g. divorce, illness or disability, socio-
economic problems, conflicts at home or work) that
usually emerges within a month of the stressor. The
disorder is characterised by preoccupation with the

stressor or multiple

stressor or its consequences, including excessive
worry, recurrent and distressing thoughts about the
stressor, or
implications, as well as by failure to adapt to the
that causes significant impairment in
personal, family, social, educational, occupational or
other important areas of functioning. The symptoms
are not better explained by another mental disorder
(e.g., Mood Disorder, another Disorder Specifically
Associated with Stress) and typically resolve within 6
months, unless the stressor persists for a longer
duration.

constant rumination about its

stressor

53 World Health Organization (n 7).
54 American Psychiatric Association (n 11).
1% World Health Organization (n 7).
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