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Abstract: This article explores the policy considerations shaping jurisdiction, 
choice-of-law and judgment-recognition in different legal orders, with a particular 
focus on the core values of party autonomy and proximity. The relative merits of 
various national approaches are evaluated and interrogated, alongside an 
examination of the solutions adopted in regional and international instruments. The 
focus of the article is on civil and commercial litigation, and family law matters are 
not considered. The growing influence of human rights law in international 
commercial disputes is also discussed.  
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Introduction 
‘Private international law’ (also known as the ‘conflict of laws’) is concerned with 
transactions and private disputes having a cross-border element. Where, for 
example, a contract purports to be governed by foreign law and/or the transacting 
parties are based in different countries, private international law rules will come 
into play. Private international law (‘PIL’) rules will determine the appropriate 
location for any litigation (‘jurisdiction’), the substantive law to be applied in 
resolving any dispute (‘applicable law’) and the conditions under which a foreign 
judgment may be recognised and enforced (‘judgment-recognition’). While there 
has been some level of international harmonisation 1 (and, in the EU, significant 

 
∗ Dr Máire Ní Shúilleabháin, Associate Professor, University College Dublin, BCL, LL.M (NUI), BCL 
(Oxon), MLE (Hannover), PhD (Nottingham), Barrister-at-Law (King’s Inns). 
 
1 The Hague Conference on Private International Law is the leading inter-governmental organisation 
for PIL. As indicated below, the Hague Conference has developed multi-lateral conventions dealing 
with commercial aspects of PIL; however, its most successful conventions (in terms of numbers of 
State parties) have been in the family law sphere: see <https://www.hcch.net/> accessed 30 June 
2025. 
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regional harmonisation),2 PIL rules are, in the main, derived from the domestic laws 
of the countries involved. 

As will be seen, party autonomy and proximity are core PIL values. There is a broad 
support for the facilitation of party-choice if they agree on where to litigate and by 
reference to which law. In default of consensus, proximity considerations come to 
the fore and factual-connectedness is used to determine jurisdiction and 
applicable law. Aside from party autonomy and proximity, PIL norms are also 
influenced by a wide variety of sometimes complementary, and other times 
competing, interests. Procedural and commercial efficiency are prioritised, as are 
equality of arms, finality, international comity and legal certainty/predictability. 
Considerations of justice and fairness are weighed in the balance with concerns for 
the upholding of reasonable expectations, for cultural tradition and regional 
integration, and with the need to protect the domestic economy and sovereign 
authority. National legal systems (and regional and international instruments) 
calibrate these values and interests in different ways, however, and the upshot is 
that the PIL rules of different countries (or blocs of countries) may produce 
contrasting answers to the same question of jurisdiction, or applicable law, or 
judgment-recognition, as the case may be. PIL rules, in reconciling the assorted 
interests, are often said to be influenced by the underlying legal tradition, and it has 
been suggested that where common law lawyers prioritise pragmatism and 
flexibility, civil law lawyers favour legal certainty.3 

This article explores the specific policy considerations shaping jurisdiction, 
applicable law and judgment-recognition in common law systems, under EU law 
and in some other legal orders. The principal focus is on the accommodation of 
party autonomy and proximity: on the balancing of these core values inter se, and 
on their reconciliation with the other interests at play. While there is some criticism 
of jurisdiction and applicable law rules, insofar as they may sometimes fall short in 
supporting party autonomy and in identifying a suitably proximate forum or 
governing law, there is particular criticism of judgment-recognition laws and their 
very patchy accommodation of proximity considerations (although, as will be seen, 
international developments may soon offer a solution to these problems of 
judgment-recognition). 

 
2 See Geert van Calster, European Private International Law: Commercial Litigation in the EU (4th edn, 
Hart 2024).  
3 See David McClean and Veronica Ruiz Abou-Nigm, Morris: The Conflict of Laws (9th edn, Sweet & 
Maxwell 2016) 4, 22, 89. 
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The overall aim of the article is to provide a bird’s eye view of relevant PIL 
frameworks (and of the underlying policy concerns) and to offer an evaluation of 
their effectiveness in protecting the core values of party autonomy and proximity, 
alongside other pertinent interests. The focus is on international commercial 
litigation. PIL norms affecting cross-border family disputes have developed 
separately, taking account of the best interests of the child, 4  and other 
constitutional and human rights values specific to the family sphere.5 Accordingly, 
these family-related PIL norms are not considered in this article.  

 Jurisdiction 

As indicated above, party autonomy and proximity are the foundational 
considerations in determining jurisdictional competence in civil and commercial 
matters. 

Party Autonomy 

In the European common law systems of Ireland and the UK, submission by way of 
voluntary appearance, 6 or by way of a forum selection clause, 7 has traditionally 
sufficed to confer jurisdiction even in the absence of any factual proximity. This 
encouragement of party autonomy is echoed in the ‘Brussels I Recast’ Regulation,8 
which harmonises jurisdiction and judgment-recognition in civil and commercial 
matters throughout the EU. Article 25 of the Regulation gives priority to contractual 
jurisdiction agreements (and the jurisdiction thus conferred is presumed to be 
exclusive) while Article 26 allows a Member State court to exercise jurisdiction on 
the basis of the defendant’s appearance (even if that Member State would not 
otherwise have jurisdiction under the Regulation). Jurisdiction agreements are also 
supported at an international level by the Hague Convention on Choice-of-Court 

 
4 See Neulinger and Shuruk v Switzerland (2012) 54 EHRR 31; X v Latvia (2014) 59 EHRR 3; In re A (a 
minor) and B (a minor) [2023] IESC 6. 
5 See Máire Ní Shúilleabháin, ‘Marriage, Divorce and Stagnation in the Irish Conflict of Laws’ (2014) 
52 Irish Jurist 68; Janeen Carruthers and Bobby Lindsay (eds), Research Handbook on International 
Family Law (Edward Elgar 2024). 
6 Hilary Biehler and others, Delany and McGrath on Civil Procedure (5th edn, Round Hall 2023) [1.11]; 
William Binchy, Irish Conflicts of Law (Butterworths 1988) 129-130; Paul Torremans (ed), Cheshire, 
North & Fawcett: Private International Law (15th edn, OUP 2017) 332. 
7 See Order 11(3) Rules of the Superior Courts (Ireland); Civil Procedure Rules r 6.33(2B) (England 
and Wales). In this article, ‘forum selection’ clause/agreement, ‘jurisdiction’ clause/agreement and 
‘choice-of-court’ clause/agreement are used interchangeably – all three formulae have the same 
meaning in the context of this article. 
8 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 
[2012] OJ L351/1. 
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Agreements 2005. Under Article 5 of the Convention, a Contracting State court 
designated in an exclusive jurisdiction agreement shall have jurisdiction, and under 
Article 6, the courts of other Contracting States shall suspend or dismiss 
proceedings to which the agreement applies. This privileging of party autonomy is 
easily understood – at least in the context of an arm’s-length commercial 
transaction.  

Forum selection clauses can promote fairness and predictability insofar as they 
steer any dispute into an agreed, mutually advantageous forum.9 The parties are 
then spared the expense and delays which accompany ‘litigation as to where to 
litigate’.10 Certainty as to the venue for litigation is also considered to be conducive 
to settlement. 11  From the perspective of the nominated forum, the economic 
benefits (for local lawyers and ancillary service providers) are self-evident. 

There are also sound reasons for according high priority to jurisdiction by 
submission (or voluntary appearance). This policy safeguards against eleventh-
hour jurisdictional challenges (when defendants sense that the case is not going 
their way), and thus against wasted costs and protracted litigation.12 Finality and 
fairness (arguably) demand that the defendant object to jurisdiction at the first 
opportunity, or not at all. 

Proximity  

In the absence of a forum-selection clause, or submission, considerations of 
proximity become central in determining jurisdiction. For instance, under 
traditional common law principles, ‘jurisdiction as of right’ is derived from the 
defendant’s presence within the state at the time of service. 13  In a contractual 
dispute, jurisdiction may also be established where the contract was concluded in 
the forum, or where the action concerns a breach committed in the forum, or where 

 
9 See the dicta cited in Adrian Briggs, Agreements on Jurisdiction and Choice of Law (OUP 2008) 527. 
Of course, in the event of an imbalance of bargaining power, the commercially stronger party can 
use Article 25 Brussels I Recast (or other equivalent provision) to enforce a jurisdiction agreement 
which is disadvantageous to the weaker party (Pippa Rogerson, Collier’s Conflict of Laws (4th edn, 
CUP 2013) 112). Certain relationships (supplier-consumer, employer-employee – see below) are 
excluded from Art 25 but the risk of unequal bargaining remains in non-excluded cases. 
10 See the comments of Lord Templeman in Spiliada v Cansulex [1987] AC 460, 464. 
11 Richard Fentiman, International Commercial Litigation (2nd edn, OUP 2015) 13, 35. 
12 See Rogerson (n 9) 146. 
13 Traynor v Fegan [1985] IR 586; Maharanee of Baroda v Wildenstein [1972] 2 QB 283; Binchy (n 6) 
124-125; Adrian Briggs, The Conflict of Laws (4th edn, OUP 2019) 99. 
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the contract is governed by the law of the forum (these are contract ‘gateways’ 
under the domestic Irish and English rules of jurisdiction).14  

Under the Brussels I Recast Regulation, ‘general jurisdiction’ is conferred upon the 
Member State in which the defendant is ‘domiciled’ (Article 4). 15  If the dispute 
concerns a sale of goods, the courts for the place of delivery will have jurisdiction, 
while in an action on a service contract, the courts of the place of provision of the 
service will be competent (Article 7(1)(b)). With other contract types, Article 7(1) 
jurisdiction is vested in the courts for the place of performance of the obligation 
alleged (by the claimant) to have been breached.16  

While proximity-based jurisdiction is ordinarily subservient to jurisdiction by 
agreement, proximity considerations are pre-eminent in certain cases, most 
notably in disputes concerning title to land. The courts of the situs (where the land 
is situated) will normally have exclusive jurisdiction in such cases.17 This is justified 
by reference to the idiosyncrasy and complexity of land law, and the desirability of 
entrusting its application to local judges (insofar as the applicable law is also 
determined by reference to the ‘situs’). 18  Situs jurisdiction also reflects the 
interdependency of land-ownership and national sovereignty.19  

Balancing Party Autonomy and Proximity with Other Considerations 

Jurisdictional policy is also shaped by a concern for equality of arms. In the Brussels 
I Recast context, the ‘general jurisdiction’ of the defendant’s domicile is seen as a 
necessary counterbalance to the claimant’s power as the party initiating 
proceedings in a forum of their choosing.20 Considerations of jurisdictional ‘fairness’ 
(and access to justice) are also reflected in those provisions which ensure ‘weaker 
litigants’ (including consumers and employees) can sue at home (in a reversal of 

 
14 See Order 11(1)(e) Rules of the Superior Courts (Ireland); Civil Procedure Rules r 6.36 and Practice 
Direction 6B para 3.1(6)-(7) (England and Wales). 
15 See arts 62-63 Brussels I Recast on the meaning of ‘domicile’. 
16 Article 7(1)(a) as interpreted by reference to Case 14/76 De Bloos v Bouyer [1976] ECR 1497. 
17 Article 24(1) Brussels I Recast; (for the traditional common law view) British South Africa Co v 
Companhia de Moçambique [1893] AC 602. The 2005 Hague Choice-of-Court Convention (in art 2(2)) 
excludes disputes concerning rights in rem in immovable property from its remit. 
18 James Fawcett, Máire Ní Shúilleabháin and Sangeeta Shah, Private International Law and Human 
Rights (OUP 2016) 839-840. 
19 Gilles Cuniberti, Conflict of Laws: A Comparative Approach (2nd edn, Edward Elgar 2022) 165. 
Situs jurisdiction can also be justified on the basis that it simplifies enforcement (by the local 
authorities where the land is situate), and on grounds of the local judge’s closeness to the physical 
evidence (see Rogerson (n 9) 106).   
20 McClean and Ruiz Abou-Nigm (n 3) 86-87. 
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the usual Article 4 ‘home advantage’).21 Such litigants are normally unconstrained 
by forum selection clauses22 – and any action by a supplier or employer must be 
brought in the consumer’s or employee’s home state.23  

Similar considerations of fairness and access to justice take effect through the 
forum non conveniens doctrine at common law.24 The ‘exorbitance’ of jurisdiction 
based on the defendant’s ‘presence’ 25  – and the breadth of the contract 
‘gateways’ 26  - are tempered by a discretion to refuse jurisdiction (or stay 
proceedings) in favour of the ‘natural’ forum.27 The common law court will decline 
to adjudicate if the case has its ‘most real and substantial connection’ 28  with 
another country, such that ‘the case may be tried more suitably [there] for the 
interests of all the parties and the ends of justice’. 29 The doctrine of forum non 
conveniens allows for an individualised analysis of appropriateness and relative 
proximity, and while this may swallow up time and money,30 it protects defendants 
in the event of opportunistic forum shopping by the claimant. In determining which 
forum is more appropriate, the common law court will take account of multiple 
‘connecting factors’ including the parties’ residences and places of business, the 
location of the central incident (if any), the applicable law, the location (and 
language) of witnesses and documentary evidence, and the location of any related 
proceedings. 31  The common law court will also give consideration to denial-of-

 
21 Article 18(1), art 21 (confers jurisdiction on the place where the employee habitually carries out 
their work).  
22  Article 19 and art 23 Brussels I Recast. Agreements with employees and consumers are also 
excluded from the Hague Choice-of-Court Convention 2005 (art 2(1)). Similar restrictions on the 
enforceability of forum-selection clauses exist under Japanese and (to an extent) US law: see 
Cuniberti (n 19) 264-270. 
23 Article 18(2), art 22(1). 
24 The House of Lords judgment in Spiliada (n 10) provides a classic statement of the governing 
principles. The doctrine applies (in various different guises) throughout the common law world (and 
in the USA). See Cuniberti (n 19) 193-210; also Torremans (n 6) 393-394; also Oceanic Sun Line v Fay 
(1988) 165 CLR 197 (the Australian version requires the defendant to establish that the local forum 
is clearly inappropriate). In Ireland, Spiliada was cited with approval by the Supreme Court in 
Intermetal Group v Worslade Trading [1998] 2 IR 1 and in Analog Devices v Zurich Insurance [2002] 1 
IR 272.  
25 Rogerson (n 9) 139. 
26 Rogerson (n 9) 152-155. 
27 Spiliada (n 10) 477. 
28 Spiliada (n 10) 478 (citing The Abidin Daver [1984] AC 398, 415). 
29 Spiliada (n 10) 476. 
30 For a critical perspective, see AG Slater, ‘Forum Non Conveniens: A View from the Shop Floor’ 
(1988) 104 LQR 554; Ardavan Arzandeh, ‘Should the Spiliada Test be Revised?’ (2014) 10 Journal of 
Private International Law 89.  
31 See Jonathan Hill and Máire Ní Shúilleabháin, Clarkson and Hill’s Conflict of Laws (5th edn, OUP 
2016) 129-132; Biehler and others (n 6) [1.30], [1.98].  
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justice arguments (where, for example, there is evidence of a serious backlog in the 
courts of the alternative forum, or where the ‘natural forum’ is perceived to be ill-
equipped to handle complex litigation).32 This aspect of the forum non conveniens 
doctrine is highly controversial, particularly, insofar as the doctrine was intended to 
replace ‘judicial chauvinism’ with ‘judicial comity’.33    

The forum non conveniens doctrine is not a feature of civilian PIL systems,34 and in 
a European common law country like Ireland, it is inapplicable where jurisdiction is 
based on the Brussels I Recast Regulation.35 This has positive implications, in that 
it allows the parties to move straight to substantive litigation without being side-
tracked into lengthy jurisdictional battles. However, the Brussels I Recast’s 
jurisdictional rules are necessarily crude indicators of appropriateness and they 
can result in a sub-optimal allocation of jurisdiction. Thus, on occasion, the 
Regulation will deprive the most proximate and suitable forum of jurisdiction, 
without any possibility of remedial action for the disadvantaged party. This point 
can be illustrated by comparing notional applications of Article 7(1)(b) of the 
Brussels I Recast Regulation, which, as indicated above, confers jurisdiction on the 
place of delivery (favouring the buyer’s home forum36) in sale of goods disputes. This 
allocation of jurisdiction will often work well in cases concerned with delivery of 
defective merchandise. If the dispute is essentially factual, and is focussed on the 
extent of the defects and their impact on the buyer’s production line, then the 
buyer’s home state – as the place of delivery – will likely provide a suitable, factually-
proximate venue for the litigation. It will be convenient for many of the main 
witnesses of fact, who will be able to give evidence in their own language, and the 
judge will have easy access to the physical evidence.  However, a sale of goods 
dispute may be of an entirely different nature. The issue may be one of non-payment 
rather than defective merchandise, with the seller rather than the buyer taking 
action. The focus may be on contractual interpretation, with the seller’s home law 

 
32 Hill and Ní Shúilleabháin (n 31) 132-136; Rogerson (n 9) 174-177; Lawrence Collins and Jonathan 
Harris (eds), Dicey, Morris and Collins on The Conflict of Laws (16th edn, Sweet & Maxwell 2022) 618-
622. 
33 The Abidin Daver (n 28) 411. 
34 Cuniberti (n 19) 182. 
35  Case C-281/02 Owusu v Jackson [2005] ECR I-1383. The Brussels I Recast Regulation is an 
extension of the Brussels Convention agreed in 1968, at a time when there were no Member States 
with a common law tradition. Consequently, the ‘Brussels system’ is framed around the civilian 
tradition: McClean and Ruiz Abou-Nigm (n 3) 95. 
36  See Case C-381/08 Car Trim v KeySafety [2010] ECR I-1255 [62] which defined art 7(1)(b) as 
referring to the place where the buyer obtained ‘actual power of disposal’ over the goods ‘at the final 
destination of the sales transaction’.  
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as the governing law.37 In such circumstances while the seller’s (rather than the 
buyer’s) home court is likely to be the most appropriate forum,38 it may not have 
jurisdiction under Article 7(1)(b)39 (and it will not have jurisdiction under Article 4). 
In these circumstances, the seller’s jurisdictional disadvantage may result in the 
abandonment of a legitimate claim, or in an unfavourable settlement.40  

While forum non conveniens has no place within the Brussels I Recast system, the 
Regulation may allow EU Member State courts, at their discretion, to defer to third-
country courts which are already seised of an identical or related action. Articles 33 
and 34 (and Recital 24) allow suspension of the proceedings commenced in the EU 
where the judgment from the non-Member State will be capable of recognition in 
the relevant EU Member State, and where there is factual proximity between the 
third country and the dispute. This power (first introduced in 2015) has been 
described by McClean and Ruiz Abou-Nigm as embedding ‘a welcome component 
of discretion into a system that otherwise favours the mandatory application of hard 
and fast rules’.41 

Within the EU, parallel proceedings are resolved by reference to an inflexible lis 
pendens doctrine, which emphasises the chronological order in which proceedings 
are commenced in two different Member States (Article 29 of the Brussels I Recast 
Regulation). Thus, the court second seised is required to stay its proceedings until 
the jurisdiction of the court first seised is established – and if the court first seised 
determines that it has jurisdiction, then the second seised court must decline 
jurisdiction, even if it has stronger factual connections to the dispute and is better 
placed to hear the case. The lis pendens doctrine has merit in that it avoids 
duplication and reduces the risk of irreconcilable judgments; however, it is 
susceptible to abuse, in particular where Member State courts without jurisdiction 
are first seised and are slow to declare their lack of jurisdiction. A strategic 
application for a negative declaration42 (the so-called ‘Italian torpedo’) can allow 
the unmeritorious defendant to thwart the claimant’s legitimate action, and to defer 

 
37  Under art 4(1)(a) of the Rome I Regulation (Regulation (EC) No 593/2008 of the European 
Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations [2008] 
OJ L177/6), the governing law is usually the ‘law of the country where the seller has his habitual 
residence’ in the absence of a choice-of-law clause. 
38 Hill and Ní Shúilleabháin (n 31) 131 (citing Lord Mance JSC in VTB Capital v Nutritek International 
[2013] UKSC 5; [2013] 2 AC 337 [46]): where a dispute centres on legal rather than factual questions, 
it is generally preferable that the case be tried in the country whose law applies. 
39 If the place of delivery (as per Car Trim) was in the buyer’s home state. 
40 Fentiman (n 11) 28, 35. 
41 McClean and Ruiz Abou-Nigm (n 3) 150. 
42 A declaration of non-liability. 
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the day of reckoning for many years. 43  The Member State with jurisdiction is 
precluded from progressing the claimant’s suit until the court first seised by the 
defendant has determined that it has no jurisdiction. Torpedo problems have been 
resolved (since 2015) in those cases where the alternative court is nominated in a 
forum-selection clause,44 but not otherwise (e.g. where the court second seised 
has proximity-based jurisdiction under Article 7).45 It has been suggested that where 
there is a severe delay before the court first seised, observance of the lis pendens 
obligation can bring the second court into conflict with the fair trial guarantee under 
Article 6 of the European Convention on Human Rights.46 However, the EU Court of 
Justice, emphasising the ‘mutual trust’ between EU Member States, appears to 
have ruled out any delay-based exception to the lis pendens doctrine.47 

Other aspects of the Brussels I Recast are also problematic. While there is an 
explicit prioritisation of forum selection clauses nominating EU Member State fora, 
it is unclear as to whether EU Member State courts can decline jurisdiction in favour 
of third (non-EU) countries nominated in jurisdiction agreements.48 The 2005 Hague 
Choice of Court Convention empowers the EU Member State courts to defer to an 
agreed third country Contracting State (at present, Albania, Mexico, Moldova, 
Montenegro, North Macedonia, Singapore, Switzerland, Ukraine and the United 
Kingdom) but where the nominated third country is a non-Contracting State, the 
position is most unclear. In practice, there appears to be some consensus that 
contracting parties should be held to their jurisdictional agreement on a third 
country, and that contract-breakers should be denied access to an EU Member 

 
43 See Martin Gebauer, ‘Lis Pendens, Negative Declaratory-Judgment Actions and the First-In-Time 
Principle’ in Eckart Gottschalk and others (eds), Conflict of Laws in a Globalized World (CUP 2007) 
94; Trevor Hartley, ‘The European Union and the Systematic Dismantling of the Common Law of 
Conflict of Laws’ (2005) 54 ICLQ 813, 816. 
44 See art 31(2) Brussels I Recast: the nominated court is allowed to proceed even if it is second 
seised. 
45 Traditionally the common law would allow for an anti-suit injunction to prevent the continuance of 
a vexatious action abroad, but the EU Court of Justice has ruled that the issuance of anti-suit 
injunctions is incompatible with the Brussels system: see Case C-159/02 Turner v Grovit [2004] ECR 
I-3565. 
46 See Hartley (n 43) 821. 
47 Case C-116/02 Erich Gasser v MISAT [2003] ECR I-14693 [72]. The idea of ‘mutual trust’ as a legal 
obligation has been criticised: Thomas Wischmeyer, ‘Generating Trust Through Law? Judicial 
Cooperation in the European Union and the “Principle of Mutual Trust”’ (2016) 17 German Law 
Journal 339. 
48 If there are no prior proceedings in the nominated third country, arts 33 and 34 are inapplicable. 
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State forum, 49  but there is also a strong argument that this course of action is 
incompatible with EU law.50 

Commentators in third countries are also critical of those aspects of the Brussels I 
Recast Regulation which provide explicit protections to EU-domiciled defendants, 
which are denied to their third-country counterparts. Residual national rules, many 
of which are based on ‘exorbitant’ or ‘long-arm’ jurisdiction can be invoked against 
non-EU domiciled defendants (Article 6), while EU-domiciled defendants are 
shielded from the application of these often very tenuous grounds for jurisdiction 
(Article 5). Judgments issued in exercise of residual national rules still benefit from 
the ‘free movement of judgments’ policy, however, and so the third-country 
defendant’s EU-based assets are liable to seizure in satisfaction of a judgment 
granted in jurisdictionally-dubious circumstances of very limited proximity.51 This 
approach attracts particular opprobrium in the USA where foreign (including 
European) defendants enjoy jurisdictional ‘due process’ protection on a non-
discriminatory basis – and can insist on ‘minimum contacts’.52  

Applicable Law (also known as ‘Choice-of-Law’) 
A willingness to apply foreign law reflects an acceptance of the sovereign authority 
of other connected states and of the limitations on the forum’s53 own regulatory 
authority in a cross-border situation.54 From a party perspective, there may be an 
expectation that foreign law will govern foreign activity (applying a ‘when in Rome’ 
analogy). 55  Moreover, in circumstances where the parties have agreed to be 
governed by the relevant foreign law, its application expresses respect for self-

 
49 See Fentiman (n 11) 414-417; Alexander Kistler, ‘Effect of Exclusive Choice-of-Court Agreements 
in Favour of Third States within the Brussels I Regulation Recast’ (2018) 14 Journal of Private 
International Law 66; Teva (Canada) v Panalpina World Transport (Ireland) [2021] IEHC 304. 
50 Trevor Hartley, International Commercial Litigation (3rd edn, CUP 2020) 217-218; Abama v Gama 
Construction Ireland [2011] IEHC 308; Vandever v Rainsford [2021] IEHC 685 [135]; Monetizead v 
Techads Media [2024] IEHC 44. 
51 Rogerson (n 9) 71; Rec 27 Brussels I Recast. 
52 See Friedrich Juenger, ‘Judicial Jurisdiction in the United States and in the European Communities: 
A Comparison’ (1984) 82 Michigan Law Review 1195, 1210-1212; Ralf Michaels, ‘Two Paradigms of 
Jurisdiction’ (2005) 27 Michigan Journal of International Law 1003, 1055-1057; Cuniberti (n 19) 137 
ff, 169-170; Adrian Briggs, The Conflict of Laws (3rd edn, OUP 2013) 95, 148; Hartley (n 50) 22-23, 
191. 
53  In discussing applicable law (or choice-of-law), references to the ‘forum’ mean the court (or 
country) where the litigation is taking place – or from whose perspective the applicable law is being 
determined.  
54 Maria Hook, The Choice of Law Contract (Hart 2016) 50-51.  
55 Briggs (n 13) 247-248; Hook (n 54) 52; Hartley (n 50) 575. 
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determination.56 The enforcement of agreements on applicable law (‘choice-of-law 
contracts’) is also justified by commercial needs for certainty and uniformity of 
outcome.57 

Balancing Factual Proximity with Party Autonomy 

As with jurisdiction, applicable law is dominated by considerations of factual 
proximity and party autonomy. Proximity interests hold sway in certain choice-of-
law domains (property, tort) while party autonomy is prioritised in contractual 
disputes. Thus, while proprietary disputes tend to be resolved by reference to the 
law of the place where the property was situated (situs rule)58 and torts by reference 
to the law of the place where the tort was committed (or, on a more refined analysis, 
where the damage was incurred), 59  party choice is generally determinative in 
contract cases.  

The much more limited role for party agreement in property and tort disputes is, of 
course, partly due to the absence of any prior relationship in many such disputes 
(as Briggs observes, torts are ‘the law’s accidents, messy and usually unplanned’60) 
but there is also an underlying concern to promote other interests. The situs rule 
protects security of transacting61 (where tangible movable property is concerned) 
and in disputes concerning title to land, it is seen as a pre-requisite to enforceability 
of the judgment.62 Within the EU, the Rome II Regulation on applicable law for non-
contractual obligations63 allows the parties to choose the law governing the tort in 
advance – but this is a qualified freedom reserved to freely-negotiated, arm's-length, 
commercial agreements 64  (in contrast to the much more permissive European 
approach to contracts, discussed below). Further, under Rome II, this freedom of 
choice is entirely inapplicable to certain torts (unfair competition, restrictions of 
competition, intellectual property infringement).65 

 
56 Hook (n 54) 59. 
57 Hook (n 54) 50, 59; Briggs (n 9) 1-2. 
58 Hartley (n 50) 583; Rogerson (n 9) 383. 
59  See the ‘Rome II’ Regulation (Regulation (EC) No 864/2007 on the law applicable to non-
contractual obligations [2007] OJ L199/40), Recitals 15-18; Cuniberti (n 19) 436-438. 
60 Briggs (n 13) 247. 
61 Torremans (n 6) 1265; Rogerson (n 9) 388. 
62 Torremans (n 6) 1256; Rogerson (n 9) 383-384. 
63 See (n 59). Since its withdrawal from the EU, the UK has retained substantially the same applicable 
law rules on its domestic statute-book: see The Law Applicable to Contractual Obligations and Non-
Contractual Obligations (Amendment etc.) (EU Exit) Regulations 2019, SI 2019/834, reg 11. 
64 Article 14(1)(b). 
65 See Arts. 6(4) and 8(3). 
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Party Autonomy in Contractual Disputes 

The primacy of the choice-of-law agreement, as the source of the law governing the 
contract, is accepted in most countries across the globe,66 but with varying levels 
of commitment.  

In the USA, for example, the chosen law must have a ‘substantial relationship’ to 
the parties or the transaction, or there must be another ‘reasonable basis’ for the 
choice.67 The desirability for a neutral governing law which gives neither party ‘home 
advantage’ is not, it appears, a sufficient ‘reasonable basis’.68  

In Europe, by contrast, under the Rome I Regulation on the law applicable to 
contractual obligations, 69  there is no pre-condition of connectedness – and, in 
principle, the parties are free to choose the law of any country as the law governing 
the contract.70 Indeed, the European Commission had proposed that the Rome I 
Regulation go further and allow contracting parties the freedom to choose a non-
state law (e.g. the UNIDROIT principles or the Principles of European Contract 
Law)71 – a freedom also recommended by the Hague Principles.72 However, in the 
end, Rome I only went so far as to allow the incorporation by reference of such non-
state laws,73 and the law governing the contract must be the law of a country. This 
restriction apparently reflected a concern that non-state laws lacked democratic 
sanction, since they have been drafted and agreed by working groups, and not 
established by legislatures.74 However, this concern seems misplaced when one 

 
66  See Ulrich Magnus, ‘Introduction’ in Ulrich Magnus and Peter Mankowski (eds), European 
Commentaries on Private International Law: Rome I Regulation (Sellier 2017) 49; Hague Principles 
on Choice of Law in International Commercial Contracts, approved 19 March 2015 (see 
<https://www.hcch.net> accessed 30 June 2025), ‘Introduction’ at [I.3]. 
67 See Hook (n 54) 6 and Cuniberti (n 19) 395 discussing section 187(2)(a) of the Second Restatement 
of Conflict of Laws (1971). The American Uniform Commercial Code (also cited by Cuniberti at 394) 
sets a requirement of a ‘reasonable relation’ to the state whose law is chosen. 
68 Cuniberti (n 19) 391-392, 395. The Hague Principles (n 66) recommend against any requirement of 
connectedness: art 2(4). 
69 See (n 37). The substance of Rome I remains applicable in the UK as ‘retained EU law’: SI 2019/834 
(n 63), reg 10. 
70 Article 3(1) Rome I. Insurance and carriage of passenger contracts are the exception: in these 
contractual relationships, the parties may only choose from a limited menu of connected laws: see 
arts 5(2) and 7(3). 
71 EC Commission, Proposal for a Regulation of the European Parliament and the Council on the law 
applicable to contractual relations (Rome I) COM (2005) 650 final, 5, 14. 
72 Article 3 Hague Principles (n 66).  
73 Recital 13 – meaning that the provisions of any such non-state law would become terms of the 
contract. 
74 Ole Lando and Peter Arnt Nielsen, ‘The Rome I Regulation’ (2008) 45 Common Market Law Review 
1687, 1697. 

https://www.hcch.net/
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considers that the parties remain free to select the law of a country without a 
democratically-elected government.75   

Limitations on Party Autonomy in Contractual Disputes  

While European (and other non-European) 76  countries allow more freedom of 
choice than the US, they also recognise that contract law is regulatory and not just 
facilitative, 77  and that this regulatory function would be undermined by entirely 
untrammelled contractual autonomy. Thus, in Europe and elsewhere, the 
nominated foreign law is subject to the forum’s ‘public policy’ and ‘overriding 
mandatory provisions’.78 ‘Overriding mandatory provisions’ are defined in Europe 
as ‘provisions the respect for which is regarded as crucial by a country for 
safeguarding its public interests, such as its political, social or economic 
organisation’. 79  This category includes, in particular, those statutory provisions 
which are, by their own terms, applicable even in the event that a contract is 
governed by foreign law.80 It may also include, for example, rules of competition law, 
commercial embargoes, measures aimed at preventing corruption or protecting the 
environment, and restrictions on exportation of cultural artefacts, 81  and these 
forum rules may apply even though the contract is governed by foreign law. In 
contrast to ‘overriding mandatory provisions’ which take positive effect, public 
policy is a negative doctrine which blocks the application of an objectionable rule 
of the governing law (for example, a rule providing for the enforceability of contracts 
for prostitution or slavery where such contracts are considered abhorrent under 
forum law).82   

 
75 Also as Lando and Arnt Nielsen (n 74) 1697 point out, the EU’s decision to allow the choice of such 
non-state laws would have been a democratic one. 
76 See Cuniberti (n 19) 395 citing China as an example of a non-European country that allows for the 
nomination of an unconnected law.  
77 See Hartley (n 50) 648, 687; Hook (n 54) 12, 16-17. 
78 See Magnus (n 66) 50; Cuniberti (n 19) 17-19; arts 9 and 21 Rome I. There is some controversy as 
to whether the forum ought to be obliged/permitted to give effect to the overriding mandatory 
provisions of a law which is not forum law and not the law governing the contract but is nonetheless 
a closely-connected law: see Michael McParland, The Rome I Regulation on the Law Applicable to 
Contractual Obligations (OUP 2015) 697-712. Article 7(1) of the 1980 Rome Convention on the law 
applicable to contractual obligations [1998] OJ C27/36 (the predecessor to Rome I) gave a wide 
latitude to this idea but art 9(3) Rome I only goes so far as to confer a discretion to give effect to the 
overriding mandatory provisions of the law of the country where the obligations arising out of the 
contract have to be or have been performed, insofar as those overriding mandatory provisions render 
the performance unlawful.  
79 Article 9(1) Rome I. 
80 Cuniberti (n 19) 18.  
81 Cuniberti (n 19) 19; Rogerson (n 9) 323; Andrea Bonomi, ‘Article 9’ in Magnus and Mankowski (n 66) 
621. 
82 Rogerson (n 9) 327. 
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Purely domestic contracts – and contracts with presumptively weaker parties such 
as consumers and employees – are also singled out for special treatment. While the 
Hague Principles exclude such contracts altogether, 83  Rome I allows the same 
freedom to choose a foreign governing law in such cases, but subject to the 
application of any non-derogable provisions of domestic law 84  – or of the 
consumer’s85 or employee’s86 home law - as the case may be.87 In this context, all 
non-derogable provisions88 of the relevant law take effect - not just the narrower 
category of provisions which qualify as ‘overriding mandatory provisions’. 

The enforceability of choice-of-law agreements is generally uncontroversial in 
circumstances where the parties negotiate on an equal footing and the agreement 
is a reflection of the free will of both parties;89 however, it is sometimes argued that 
there is insufficient focus on the reality of that consensus, in particular insofar as 
the ‘putative applicable law doctrine’ is widely deployed in the event that an 
agreement is impugned.90 The putative applicable law doctrine demands that any 
challenge to the validity of a choice-of-law agreement be determined by reference 
to the law purportedly nominated.91 Thus, where one party is arguing that there was 
a valid choice-of-law agreement and the other denies this, in effect the judge begins 
the adjudication by taking sides,92 and the party arguing in favour of validity may be 
able to pull himself up by his own bootstraps.93 Also, a logical conundrum arises 
where the putative applicable law determines that there was no valid choice-of-law 
agreement (and therefore – arguably - no valid basis for the determination).94 The 
potential unfairness of the putative applicable law doctrine (insofar as it allows one 
party to foist a choice-of-law on the other 95) is mitigated under Rome I and the 
Hague Principles by a subsidiary clause allowing parties alleging a lack of consent 

 
83 Article 1(1) Hague Principles (n 66). The American Model Consumer Credit Code (adopted by 11 
US States) prohibits any choice-of-law agreements in consumer contracts (see Cuniberti (n 19) 410) 
and this was also the approach originally advocated by the EU Commission (but subsequently 
abandoned in the final version of Rome I): see Lando and Arnt Nielsen (n 74) 1708. 
84 Article 3(3). 
85 Article 6(2) (the law of the consumer’s habitual residence). 
86 Article 8(1) (usually the law of the country in which the employee works). 
87 Insurance and carriage of passenger contracts are also given special treatment under Rome I (in 
this case a restriction on freedom of choice): see (n 70) above. 
88 i.e. all provisions of the relevant national law which (as a matter of domestic law) are considered 
to be mandatory and incapable of being excluded by contractual agreement.  
89 See Magnus (n 66) 12. 
90 Hook (n 54) 10-12, 221. 
91 See art 3(5) Rome I; art 6(1) Hague Principles (n 66). 
92 Briggs (n 13) 234. 
93 Torremans (n 6) 756. 
94 See Rogerson (n 9) 303; Cuniberti (n 19) 409.  
95 Rogerson (n 9) 300, 303. 
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to rely on their home law to establish that lack of consent. 96 This derogation is, 
however, subject to a requirement of ‘reasonableness’ and its scope of application 
is uncertain.97  

Factual Proximity and the Law Governing the Contract 

While there is a high level of global convergence on the enforceability of choice-of-
law agreements, there is much less consensus as to how to determine the law 
governing a contract in the absence of party choice.98 Traditionally, the focus was 
on the law of the place of contracting; this made some sense in an era where 
merchants transacted face-to-face, but it made less sense (and became more 
difficult to apply) when remote contracting became the norm.99 Thus, the common 
law embraced a multi-faceted, open-textured ‘proper law’ approach which took 
account of all relevant connections.100 These were then weighed in the balance with 
a view to identifying the law with which the contract had its ‘closest and most real 
connection’.101 In practice, it seems that this test often led to the law of the place of 
performance. 102  This approach was (and is) criticised for its uncertainty and for 
requiring litigation to determine the applicable law.103 

In the US, a somewhat different ‘most significant relationship’ test took hold.104 Like 
the ‘proper law’ doctrine, this test took account of the full spectrum of contractual 
connections (‘contacts’) 105  but it also gave particular attention to the 
policy/regulatory interests underpinning the competing contract laws, and the 
extent to which those policy interests were impaired by the non-application of the 
relevant rule. 106  Thus, the so-called ‘governmental interest analysis’ infiltrated 
choice-of-law for contracts 107  (although its main impact was on US doctrine on 

 
96 Article 10(2) Rome I; art 6(2) Hague Principles (n 66). 
97  Rogerson (n 9) 300; Briggs (n 13) 234-237. Briggs also acknowledges that while the putative 
applicable law doctrine is easily criticised, it is difficult to identify any satisfactory alternative: see 
also Peter Mankowski, ‘Article 3’ in Magnus and Mankowski (n 66) 243 ff. 
98 Introduction to the Hague Principles (n 66) at [I.14]. 
99 Rogerson (n 9) 291-292; William Richman and William Reynolds, Understanding Conflict of Laws 
(3rd edn, LexisNexis 2002) 189. This approach is, however, still followed in a number of US States: 
see Cuniberti (n 19) 421.  
100 McClean and Ruiz Abou-Nigm (n 3) 431. 
101 McClean and Ruiz Abou-Nigm (n 3) 431; Hartley (n 50) 651; Collins and Harris (n 32) 1784. 
102 Definitely Maybe v Lieberberg [2001] 1 WLR 1745 [7]; McClean and Ruiz Abou-Nigm (n 3) 448. 
103 McClean and Ruiz Abou-Nigm (n 3) 431; Rogerson (n 9) 292; Hartley (n 50) 652-653.  
104 Richman and Reynolds (n 99) 285; Collins and Harris (n 32) 1783-1784. 
105 Richman and Reynolds (n 99) 232 referring to the Second Restatement in Conflict of Laws. 
106  Richman and Reynolds (n 99) 208-209 referring to the influence of Brainerd Currie and the 
‘American Revolution’ on the Second Restatement. 
107 See Cuniberti (n 19) 430-434. 
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choice-of-law for tort108). While this approach recognised the functionality of law, 
the identification of the relevant ‘policy’ often proved very challenging, 109 raising 
concerns of ad hoc decision-making.110 Consequently, in recent times, there has 
been a partial retreat from ‘governmental interest analysis’.111  

In contrast to the common law’s tendency to favour the law of the place of 
performance in determining the law governing the contract, the Rome I Regulation 
(like the Rome Convention before it) prioritises the law of the habitual residence of 
the characteristic performer 112  where there is no choice-of-law agreement. The 
characteristic performer is the party effecting the more active, complex 
performance which gives the contract its name (in a simple bilateral contract this is 
the party performing the non-payment obligation). 113  While the place of 
performance may often signify a stronger connection, the characteristic performer 
doctrine, derived from Swiss law, is arguably preferable insofar as it facilitates mass 
bargaining (on the consistent basis of the complex performer’s home laws), thus 
promoting economic efficiency.114 It also provides much more certainty insofar as 
the identification of the applicable law is relatively straightforward.115  

While the characteristic performer doctrine may, on occasion, point towards an 
inappropriate law, or provide no answer at all, these limitations are also addressed. 
Rome I includes an ‘escape clause’ for cases where another law is manifestly more 
closely connected,116 and allows for the application of the ‘most closely connected’ 
law where the characteristic performer cannot be identified117 (e.g. in joint venture 
agreements or barters118). The escape clause has sometimes proven problematic, 
however, and there is a sense that some Member States may be more willing than 
others to have recourse to it.119   

 
108 Hill and Ní Shúilleabháin (n 31) 13. 
109 Cuniberti (n 19) 434; Hill and Ní Shúilleabháin (n 31) 17. 
110 Richman and Reynolds (n 99) 159-160. 
111 Richman and Reynolds (n 99) 160. 
112 Article 4(1) and 4(2) Rome I (previously Art 4(2) Rome Convention (n 78)): Magnus (n 66) 12. 
113  See Mario Giuliano and Paul Lagarde, Report on the Convention on the Law Applicable to 
Contractual Obligations [1980] OJ C282/1, 20-21; Ulrich Magnus, ‘Article 4’ in Magnus and 
Mankowski (n 66) 312-316; Hill and Ní Shúilleabháin (n 31) 228-229; Rogerson (n 9) 307, 309. 
114 Cuniberti (n 19) 422-424; Hill and Ní Shúilleabháin (n 31) 228-229; Rogerson (n 9) 292, 307.  
115 Giuliano and Lagarde (n 113) 21; Magnus (n 113) 312-314. 
116 Article 4(3). 
117 Article 4(4). 
118 Hill and Ní Shúilleabháin (n 31) 230. 
119 See Lando and Arnt Nielsen (n 74) 1700-1703; Rogerson (n 9) 312-316; also Definitely Maybe (n 
102) [11]-[12] discussing the use of the escape clause under the Rome Convention. The Rome I 
Regulation has given ‘rule’ (as opposed to ‘presumption’) status to the ‘characteristic performer’ 



Irish Judicial Studies Journal  

 
 

 
 

46 
(2025) Irish Judicial Studies Journal Vol 9(1) 

Proving the Applicable Law 

In the domain of choice-of-law, the starkest divergence between civil and common 
law countries is procedural rather than substantive. In civil law jurisdictions, foreign 
law is generally ascertained and applied ex officio and by the judge directly – 
whereas in common law courts, it must be pleaded and proven as fact by way of 
expert evidence, with the parties bearing the burden and expense.120 If no evidence 
of the relevant foreign law is adduced, then the common law judge will apply forum 
law instead. 121  In practice, therefore, a common law court will frequently apply 
domestic law in resolving disputes which ought, according to domestic (or EU) 
choice-of-law rules, to be resolved by reference to foreign law.122   

Judgment-Recognition 
The recognition and enforcement of foreign judgments can be justified on a number 
of grounds: comity and respect for the adjudicatory authority of connected foreign 
courts;123 the interest in finality of litigation (and in ensuring that no-one is troubled 
twice by the same cause); 124  the desirability of enforcing obligations voluntarily 
assumed;125 and the need to support cross-border trade in a globalised world.126 

Protection of Party Autonomy, Proximity and Other Interests: International Variability 
on Judgment-Recognition 

In contrast to jurisdiction and choice-of-law, where there is some degree of 
convergence in national laws, judgment-recognition practices have tended to vary 
wildly across the globe. Some legal orders have taken the view that there can be no 
recognition and enforcement of foreign judgments outside of the confines of a 

 
principle and has added the word ‘manifestly’ to the escape clause, thus emphasising its 
exceptionality. On the use of the escape clauses under the Rome I and Rome II Regulations in Ireland, 
see Máire Ní Shúilleabháin, ‘Rome I and Rome II in Ireland’ in Emmanuel Guinchard (ed), Rome I and 
Rome II in Practice (Intersentia 2020) 275-279. 
120 See Guinchard (n 119); McClean and Ruiz Abou-Nigm (n 3) 8-11; Briggs (n 13) 7-11. 
121 ibid. 
122 ibid. 
123 Re Flightlease [2012] IESC 12, [2012] 1 IR 722, O’Donnell J [78]; also Rogerson (n 9) 219; Stephen 
Pitel, ‘Morguard Investments Ltd v De Savoye (1990)’ in William Day and Louise Merrett (eds), 
Landmark Cases in Private International Law (Hart 2023) 292. 
124 Andrew Dickinson, ‘Schibsby v Westenholz and the Recognition and Enforcement of Judgments 
in England’ (2018) 134 LQR 426, 445; Adrian Briggs, ‘Recognition and Enforcement of Judgments 
(Common Law)’ in Jürgen Basedow and others (eds), Encyclopedia of Private International Law 
(Edward Elgar 2017) 1479. 
125 Briggs (n 13) 137. 
126 Re Flightlease (n 123) [78]-[79].   
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convention or treaty,127 while at the other end of the spectrum, there are countries 
which sanction recognition and enforcement of a judgment where the dispute had 
‘a real and substantial connection’128 or an ‘actual connection’129 to the granting 
state. Intermediate positions have included recognition founded on the recognising 
court’s own (domestic) jurisdictional criteria, 130  reciprocity-based recognition 
(‘we’ll recognise your judgments if you recognise ours’)131 and, in the common law 
world (apart from Canada), recognition on the basis of presence or submission on 
the part of the judgment-debtor.132 

A new Hague Convention on the recognition and enforcement of foreign judgments 
recently came into force in September 2023, so it is possible that a more uniform 
and satisfactory approach will take hold in the coming years. This Convention 
(agreed in 2019) is discussed further below.  

The 2005 Hague Choice of Court Convention also provides for recognition and 
enforcement of judgments obtained in a Contracting State nominated in an 
exclusive jurisdiction clause (in Article 8). Thus, under this Convention, and under 
the common law criteria outlined above, there is considerable support for 
recognition and enforcement in circumstances of voluntary submission to and 
party agreement on the foreign court which granted the judgment.  

Although party autonomy as a PIL value is relatively widely observed in the domain 
of judgment-recognition (albeit with considerable variation), proximity commands 
less respect, and as will be seen, the judgments of factually-proximate courts are 
frequently denied recognition.  

Deficient Protection of Proximity Interests 

Because judgment-debtors tend often to be residents of the state where recognition 
is sought (and the objective is normally to seize assets within that jurisdiction), a 
protectionist agenda frequently informs and inhibits the development of judgment-
recognition laws. For example, in Switzerland, there is a general prohibition on 
enforcement of foreign judgments against Swiss residents unless they voluntarily 
submitted to the relevant foreign court133 – and, in France, until relatively recently, 

 
127 See Briggs (n 124) 1483 referring to the traditional Dutch approach, and to Russian law. 
128 In Canada: Beals v Saldanha [2003] SCC 72; (2004) 234 DLR (4th) 1. 
129 In France: see Gilles Cuniberti, ‘The Liberalization of the French Law of Foreign Judgments’ (2007) 
56 ICLQ 931, 933. 
130 In Germany and Italy: see Cuniberti (n 19) 288; Tanja Domej, ‘Recognition and Enforcement of 
Judgments (Civil Law)’ in Basedow and others (n 124) 1474. 
131 In China: Cuniberti (n 19) 279. 
132 Rogerson (n 9) 238. 
133 Domej (n 130) 1475. 
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French nationals were shielded from the effects of foreign judgments (again, unless 
they submitted to the foreign forum).134 

Concerns for (domestic) judgment-debtors have also stymied efforts to change the 
existing common law criteria.135 As indicated above, the common law view is that in 
the absence of the defendant’s submission to the granting forum, the foreign 
judgment will only be recognised if the defendant was present in that forum at the 
time of service.136 In this article, it is argued that ‘presence’ is a wholly inadequate 
vehicle for the protection of proximity interests in this PIL context. ‘Presence’ as a 
judgment-recognition criterion is at once too wide and too narrow 137 – too wide 
insofar as it sanctions recognition on the basis of the defendant’s transient 
presence (even if there is no further connection)138 – and too narrow insofar as it 
precludes recognition of judgments granted in what was clearly the natural forum 
(e.g. where the tort underpinning the action was committed) if the defendant was 
no longer present in that forum at the time of service.139 These flaws are widely-
recognised,140 yet there has been a marked reluctance to change direction and to 
embrace the ‘real and substantial connection’ test adopted in Canada. The concern 
is that a more flexible proximity criterion will generate uncertainty for defendants, 
making it difficult for them to anticipate when a foreign judgment will or will not be 
entitled to recognition and enforcement – and when they can safely ignore foreign 
proceedings without entering a defence on the merits.141 Consequently, there is a 
tendency to adhere to the existing ‘presence’-based approach for fear of creating 
uncertainty. Indeed, the revised Canadian doctrine has been criticised for exposing 

 
134 See Cuniberti (n 129) 934-936. Newman argues that this kind of protectionism is self-defeating 
and that enlightened self-interest (in particular the interest in encouraging inward investment) 
demands a liberal enforcement policy – so that foreign investors can be assured of the enforceability 
of obligations arising: Jonathan Newman, ‘Enforcement of Foreign Judgments in Non-Convention 
Cases’ [2000] 5 Bar Review 354, 358. 
135 See Re Flightlease (n 123) [78]. 
136 See Torremans (n 6) 529. 
137 David Kenny, ‘Re Flightlease: the ‘Real and Substantial Connection’ Test for Recognition and 
Enforcement of Foreign Judgments Fails to Take Flight in Ireland’ (2014) 63 ICLQ 197, 200; Máire Ní 
Shúilleabháin, ‘Re Flightlease and Common Law Judgment-Recognition in Ireland’ in Sarah 
McKibbin and Anthony Kennedy (eds), The Common Law Jurisprudence of the Conflict of Laws (Hart 
2023) 222-223. 
138 Adrian Briggs, ‘Crossing the River by Feeling the Stones: Rethinking the Law on Foreign Judgments’ 
(2004) 8 Singapore Year Book of International Law 1, 10; Hill and Ní Shuilleabháin (n 31) 179; 
Torremans (n 6) 529; Binchy (n 6) 589. 
139 See Hill and Ní Shuilleabháin (n 31) 179. As Cuniberti (n 19) 296 notes, the English courts deny 
recognition to judgments granted in circumstances where they would themselves have exercised 
jurisdiction (and the same is true in Ireland: see Rainford v Newell-Roberts [1962] IR 95). 
140 See Re Flightlease (n 123) [74] ff; Torremans (n 6) 529, 544.   
141 See Re Flightlease (n 123) [78]-[80]; also Rogerson (n 9) 220, 239; also Briggs (n 138) 14. 
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Canadian residents to nuisance lawsuits overseas.142 Where the test is so open-
textured, the (domestic) defendant may feel compelled to defend himself in almost 
any foreign proceedings, because the foreign court might ultimately be considered 
to have a ‘real and substantial connection’ even if this is highly-questionable (and 
even if the claimant was forum shopping abroad). While there are consequently 
some legitimate concerns associated with the ‘real and substantial connection’ 
test, the refusal to budge from a presence-based approach (and the refusal to 
recognise judgments granted by foreign courts in circumstances where they are 
clearly the most appropriate forum) is perhaps an even-greater injustice.143 Also, as 
was argued by Briggs (writing in 2004), an extension of the defences to recognition 
could mitigate some of the concerns associated with an expansion of the 
recognition-criteria.144   

2019 Hague Judgments Convention 

Even if the common law remains in its ‘ossified state’,145 the 2019 Hague Judgments 
Convention offers some hope for the future.146 This Convention sets out a long  list 
of judgment-recognition criteria (in Article 5) which will supplement those criteria 
already in existence in countries which become Contracting States (Article 15). 
Article 5 gives expression to a variety of circumstances of factual proximity and 
allows, for example, for recognition of a judgment granted in the country of the 
judgment-debtor’s habitual residence or principal place of business, for 
recognition of certain tort-judgments obtained in the country of the originating event, 
and for recognition of contract-judgments obtained in the place of performance of 
the obligation in question. 147  Widespread adoption of this Convention would 
significantly expand the scope for recognition and enforcement of foreign 
judgments across the globe (and in common law countries148 will provide a much 
better assurance of recognition and enforcement for claimants who acted 
reasonably in suing in a factually-connected forum – whilst still retaining some 
degree of certainty for domestic defendants insofar as recognition and enforcement 
is based on an exhaustive list of specific criteria).  

 
142 Briggs (n 138) 21 referring to the words of LeBel J. See also Janet Walker, ‘The Great Canadian 
Comity Experiment Continues’ (2004) 120 LQR 365; Simon Atrill, ‘The Enforcement of Foreign 
Judgments in Canada’ (2004) 63 Cambridge Law Journal 574. 
143 Kenny (n 137) 209. 
144 Briggs (n 138) 17 ff; also Torremans (n 6) 544. 
145 Dickinson (n 124) 439. 
146 For a broadly positive view of the 2019 Convention, see Peter Arnt Nielsen, ‘The Hague 2019 
Judgments Convention – from Failure to Success?’ (2020) 16 Journal of Private International Law 205. 
147 Article 5(1)(a), (b), (g) and (j). 
148 Apart from Canada. 
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In the common law world, adoption of the 2019 Hague Judgments Convention will 
also bring the additional benefit of expanding the recognition criteria without the 
problems of retrospectivity associated with the ‘real and substantial connection’ 
test as a product of judge-made law.149 Judicial development of the law meant that 
the goal-posts were shifted after the event – and a defendant who had been 
(correctly) advised (on the basis of the ‘old’ common law criteria) to sit tight and not 
to spend money defending a foreign action (even if there was a good defence) could 
then find that the foreign judgment was in the end enforceable (and that it was now 
too late to raise a defence on the merits). 150  By contrast with this scenario, 
judgments will only be entitled to recognition and enforcement under the 2019 
Hague Judgments Convention if both the state of origin and the requested state 
were Contracting States at the date of institution of proceedings in the state of origin 
(and the Convention had effect between them) and so defendants are given ample 
notice of the change in the law.151  

Thus, depending on the number of Contracting States, the 2019 Hague Judgments 
Convention could offer a satisfactory solution to the existing impasse in the 
common law recognition doctrine, and to problems with non-recognition of foreign 
judgments more generally. One should not, however, hold one’s breath; while the 
EU has acceded, at present, the 2019 Convention only applies in two non-EU 
countries: Ukraine and Uruguay,152 and the experience of the 2005 Hague Choice of 
Court Convention suggests that wider adoption may be a relatively slow process.153  

In terms of Irish trading relationships, it is significant that the 2019 Hague 
Judgments Convention will enter into force in the United Kingdom in July 2025,154 
thus partly bridging the gap created by the UK’s departure from the EU, and allowing 
for a higher degree of mutual judgment recognition than since 2021. The USA, 

 
149 See Re Flightlease (n 123) [78], [86]; Kenny (n 137) 206. 
150 ibid. See also Moses v Shore Boat Builders (1993) 106 DLR (4th) 654. 
151 See art 16 2019 Hague Judgments Convention; also Arnt Nielsen (n 146) 237. 
152  See<https://www.hcch.net/en/instruments/conventions/status-table/?cid=137 > accessed 30 
June 2025. Pursuant to art 23(4) the 2019 Convention does not apply to judgment-recognition 
between EU Member States inter se. On Irish implementation, see European Union (Hague 
Judgments Convention) Regulations 2023 (SI No 434/2023). 
153 As indicated above, the 2005 Hague Choice-of-Court Convention has so far been adopted in the 
EU and in Albania, Mexico, Moldova, Montenegro, North Macedonia, Singapore, Switzerland, 
Ukraine and the United Kingdom. Insofar as the 2005 Convention provides for recognition and 
enforcement of a judgment pronounced by a court nominated in an exclusive choice-of-court 
agreement, it is envisaged that the 2005 and 2019 Conventions will work together as a ‘package’: see 
Arnt Nielsen (n 146) 221, 246. On Irish implementation of the 2005 Convention, see Choice of Court 
(Hague Convention) Act 2015. 
154 It will also enter into force in Albania, Andorra and Montenegro in 2026. 
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another very important non-EU trading partner for Ireland, is currently a signatory to 
the 2019 Convention, and from an Irish perspective, the 2019 Convention would 
have particular value if the USA also became a Contracting State.155  

Regional Recognition and Enforcement of Judgments 

Aside from the USA and UK, Ireland’s main trading partners are mostly EU Member 
States156 and in the intra-EU context, judgment-recognition is already guaranteed 
under the Brussels I Recast Regulation. This reflects a wider reality that in federal 
and quasi-federal situations, there are, as one might perhaps expect, far fewer 
restrictions on judgment-recognition.157 Thus in the US, ‘sister-state’ judgments are, 
by constitutional mandate, afforded ‘full faith and credit’ and jurisdictional review 
is confined to default judgments.158 Within the EU, there is, in principle, no scope 
for jurisdictional review (save in limited circumstances of title disputes and 
imbalanced relationships).159 This very high level of ‘free movement of judgments’ 
is achievable because, in the EU, unlike in the US, there has been harmonisation of 
– and agreement on - the grounds for jurisdiction to be used by the EU Member 
States.160 It therefore follows that other EU Member States can dispense with the 
need for any check on the adequacy of the connection with the Member State court 
granting the judgment – because it can be assured that one of the pre-approved 
(agreed) jurisdictional grounds (ensuring either party consent or factual proximity) 
was used.161 This logic holds true so far as EU-domiciled defendants are concerned; 
however, as has been seen, national (exorbitant) rules of jurisdiction can be invoked 
against non-EU defendants and yet there is still automatic recognition and 
enforcement of judgments granted in exercise of national rules based on very 
tenuous proximity. This practice is highly questionable.162 

 
155 Ní Shúilleabháin (n 137) 220-221. 
156 ibid. 
157 Cuniberti (n 19) 324, 326. 
158 Cuniberti (n 19) 324-325, 334. 
159 Article 45(1)(e) and art 45(3) Brussels I Recast Regulation. 
160 Cuniberti (n 19) 334. 
161 Briggs (n 124) 1481.  
162 See the closing paragraph of the discussion of jurisdiction, above; also Briggs (n 124) 1481-1482. 
There has also been a blurring of the distinction between third-country and intra-EU judgment-
recognition following Case C-568/20 J v H Ltd ECLI:EU:C:2022:264 insofar as it accepts that where 
a Member State has issued a judgment giving effect to a third-country judgment, the Member State 
judgment may be entitled to recognition and enforcement under the Brussels I Recast Regulation in 
the usual way. For a critical perspective, see Tobias Lutzi, ‘What Remains of H Limited? Recognition 
and Enforcement of Non-EU Judgments After Brexit’ (2024) 20 Journal of Private International Law 
651. 
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Limitations on Recognition and Enforcement of Judgments 

In order to further enhance the ‘free movement of judgments’ between EU Member 
States, the EU Commission had proposed that the pre-existing ‘public policy’ and 
‘natural justice’ defences to recognition be abolished under the Brussels I 
Recast. 163  However, the Member States resisted these proposed changes and 
these defences remain in place (although the judgment-creditor is no longer 
required to seek a declaration of enforceability as a preliminary step). 164 Similar 
defences exist in national judgment-recognition laws and under the 2005 and 2019 
Hague Conventions, although, as one might expect, national conceptions of public 
policy and natural justice tend to be wider than their EU counterparts.165 Both within 
the EU, and within most national legal orders and under the 2005 and 2019 Hague 
Conventions, substantive review of the foreign judgment (‘review on the merits’) is 
prohibited.166 

As far as the ‘defences’ to judgment-recognition are concerned, human rights law 
and fair trial rights in particular – in Europe under the European Convention on 
Human Rights (ECHR) – have become very influential. This has created tensions 
within the EU regime. While the EU was willing to define the ‘public policy’ defence 
by reference to ECHR standards (in particular, the fair trial right under Article 6 
ECHR), 167 the suggestion that recognition of a judgment must be preceded by a 
check on the fairness and ECHR compatibility of the underlying proceedings (an 
obligation articulated in Pellegrini v Italy168) was staunchly resisted.169 Indeed, the 
European Court of Human Rights has since accepted that reduced supervision is 
justified in the intra-EU context where fundamental rights are guaranteed through 
the Charter of Fundamental Rights. Thus, in Avotiņš v Latvia it was accepted that a 

 
163 EU Commission, Proposal for a Regulation of the European Parliament and of the Council on 
jurisdiction and recognition and enforcement of judgments in civil and commercial matters COM 
(2010) 748 final, 6. 
164 Cuniberti (n 19) 342; arts 39 and 45 Brussels I Recast Regulation. 
165 National and EU rules and the 2005 and 2019 Hague Conventions also provide for non-recognition 
where a foreign judgment is irreconcilable with a domestic judgment or an earlier foreign judgment 
which is entitled to recognition: see art 45 Brussels I Recast; Domej (n 130) 1477; Rogerson (n 9) 260; 
art 9 2005 Hague Convention; art 7 2019 Hague Convention. 
166 Article 52 Brussels I Recast; Domej (n 130) 1476; Godard v Grey (1870) LR 6 QB 139; art 8(2) 2005 
Hague Convention; Art 4(2) 2019 Hague Convention. 
167 Case C-7/98 Krombach v Bamberski [2000] ECR I-1935. 
168 [2001] ECHR 480; (2001) 35 EHRR 44. This case concerned the recognition in Italy of a Vatican 
judgment (i.e. a judgment from a country which was neither an EU Member State nor an ECHR 
Contracting State). 
169 See the submissions of the EU Commission in Avotiņš v Latvia [2016] ECHR 440; (2017) 64 EHRR 
76 [89]-[93]. 
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Member State court can be presumed to be ECHR-compliant where it is simply 
fulfilling its recognition and enforcement obligations under the Brussels I Recast.170 

Outside of the context of the Brussels I Recast, there is considerably less certainty 
as to the obligations of courts of ECHR Contracting States where they are asked to 
recognise a foreign judgment. Pellegrini laid down an obligation for the recognising 
court to ‘duly satisfy itself’ that the foreign proceedings complied with Article 6 
ECHR – at least in a case where the judgment emanated from a country which is not 
party to the ECHR.171 English (pre-Brexit) case-law subsequently suggested that a 
judgment from an ECHR Contracting State which is not an EU Member State should 
automatically be denied recognition where there has been a violation of Article 6 
ECHR in the original proceedings172 – and that third-country judgments should only 
be refused recognition where there is a ‘flagrant’ breach of ECHR norms.173 There is 
some merit in this approach articulated in the English case-law: it is arguably 
unreasonable to expect third countries which are not ECHR Contracting States to 
behave as though they were and to comply with the detail of ECHR jurisprudence 
on fair trial standards – while it is arguably reasonable to expect ECHR Contracting 
States to fulfil the international obligations which they have assumed, and to deny 
recognition to any judgments granted in such Contracting States in breach of those 
obligations. On the other hand, however, it might be suggested that compliance 
should be assumed where the judgment emanates from an ECHR Contracting State 
(and that redress for non-compliance should be pursued in the courts of origin or by 
way of a complaint to the Strasbourg court) and that stricter scrutiny is warranted 
where a judgment emanates from outside of Europe and there can be no 
expectation of ECHR-compliance. Insofar as Contracting States of the ECHR are 
obliged to guarantee the Convention protections within their own legal orders, it is 
arguable that all incompatible judgments must be denied recognition – not just 
those involving ‘flagrant’ incompatibility.174 

 
170 Avotiņš (n 169). 
171  Pellegrini (n 168) [40]. In the more recent case of Dolenc v Slovenia [2022] ECHR 910, the 
European Court of Human Rights reiterated the test laid down in Pellegrini, and determined that the 
Slovenian authorities had violated art 6 ECHR in recognising an Israeli judgment without ensuring 
that the underlying Israeli proceeding was conducted in compliance with art 6 ECHR fair trial 
standards. 
172 Aeroflot v Berezovsky [2012] EWHC 3017 (Ch) [75]. 
173 USA v Montgomery (No 2) [2004] UKHL 37; [2004] 1 WLR 2241.  
174 Adrian Briggs, ‘Foreign Judgments and Human Rights’ (2005) 121 LQR 185. 
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Conclusion 
Jurisdiction and applicable law rules are generally designed to designate a 
proximate forum and a connected governing law in the absence of party agreement 
on these matters. This is true of national and EU law rules, although, as has been 
seen, with the rigidity of the EU rules (and in particular the lis pendens doctrine), the 
most connected forum may occasionally be deprived of jurisdiction. The Brussels I 
Recast system is also criticised for its ambiguity on the enforceability of exclusive 
jurisdiction clauses in favour of non-EU countries. In the main, however, the 
Brussels I Recast system is to be commended for its protection of defendants and 
weaker litigants and for its general promotion of procedural efficiency and 
predictability in civil litigation.  

Regarding applicable law, it was noted that the Rome I Regulation gives very 
considerable leeway to party choice (and unlike in the USA there is no requirement 
that the parties choose a connected law). While this is entirely defensible in 
circumstances where the parties negotiate on an equal footing, it is potentially 
problematic in the event of an imbalance of bargaining power (especially insofar as 
the putative governing law is used to resolve disputes on material validity).  

In the absence of agreement, the law of the habitual residence of the characteristic 
performer is usually applicable under Rome I. This ensures a degree of clarity and 
legal certainty for litigants (something which was notably lacking in the common law 
‘proper law’ doctrine, and its US counterparts). Rome I is also commended for its 
flexibility in allowing for the application of a different law (using the escape clause) 
where that other law is factually much more proximate and its use corresponds to 
reasonable expectations.  

There is at present far less consensus as to the treatment of foreign judgments - 
although, as has been seen, there is stronger support for party autonomy as a basis 
for recognition and enforcement, than for proximity interests, and protectionism 
has often stymied the recognition and enforcement of judgments obtained in the 
most connected forum. Such non-recognition is inimical to international comity 
and to the commercial interests of litigants who are deprived of the finality that they 
deserve. A solution is however potentially at hand, and the 2019 Hague Judgments 
Convention may pave the way for a much more reasonable handling of foreign 
judgments obtained in factually-connected courts.  

While its impact on intra-EU judgment-recognition has been clarified, there remains 
a considerable degree of uncertainty as to the role of the ECHR and its fair trial 
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guarantees in determining the recognition and enforcement of judgments obtained 
in a non-EU context.  

 

 

 




