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Dependent Spouses and Ancillary Relief — A Review of Cases
in the Superior Courts
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Abstract: This article reviews ancillary relief decisions of the superior courts from
the perspective of provision for dependent spouses. It discusses the Supreme
Court’s partnership perspective on marriage and strong message of non-
discrimination in relation to home carers, as well as the Court of Appeal’s
reluctance to value income-earning and caregiving equally. It then reports the
results of a review of all publicly available High Court ancillary relief decisions
handed down between January 2000 and December 2022, focusing on the financial
outcome of those cases. This reviewfinds that outcomes generally reflect principles
of partnership and equal sharing where both spouses contribute financially to a
marriage, but not when one spouse takes on a dependent or homemaking role. The
article thus argues that the strong message of non-discrimination set out by the
Supreme Court in DT v CT has not been uniformly implemented by the superior
courts, particularly when one spouse has taken a dependent role during marriage.
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Introduction

In the 2002 decision DT v CT, the Supreme Court referred to marriage as ‘a solemn
contract of partnership’.” Spouses may take on different roles in that partnership
but, according to Murray J, the ‘work of a spouse in the home ... cannot be a basis
for discriminating against her by reason only of the fact that the husband was the
major earner or breadwinner during the course of the marriage.’2 Four of the five
judgments in DT refer to principles of equality and non-discrimination, leading
Buckley to conclude that following DT, the legal position is that ‘[e]ach spouse has
an equal stake in the marital partnership, and each is equally entitled to share in the
fruits of the marriage.” ®* Similarly, Crowley and Joyce observe that ‘the legal
framework [governing financial remedies on marriage breakdown] premised upon

* Dr Deirdre McGowan, School of Social Sciences, Law, and Education, Technological University
Dublin.

'[2002] IESC 68, [2002] 3 IR 334, 405 (Murray J).

2 ibid 406.

3 Lucy-Ann Buckley, ‘““Proper Provision” and “Property Division”: Partnership in Irish Matrimonial
Property Law in the Wake of Tv T” (2004) 7(3) Irish Journal of Family Law 8.
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significant judicial discretion appears to recognise marriage as a partnership of
equals’: nonetheless, they also note that the partnership perspective does not
create a ‘starting point of absolute entitlements.’®

This research demonstrates, using both doctrinal and empirical analysis, that the
Supreme Court’s characterisation of marriage as a partnership between equals has
had limited practical import for dependent spouses seeking financial remedies on
judicial separation or divorce. It shows that although the application of judicial
discretion within the statutory framework can produce financial equality of
outcome for spouses, this often only occurs where both spouses have contributed
financially to the household economy. Where one spouse takes on adependentrole
during marriage, financial outcomes, in the main, have favoured the breadwinner.

This article begins with an overview of the legislative framework governing financial
remedies on judicial separation and divorce. These remedies are granted by way of
orders made ancillary to a grant of divorce or judicial separation, usually described
as ‘ancillary relief.” Next, it offers a detailed doctrinal analysis of relevant Supreme
Court and Court of Appeal decisions which focuses on financial outcomes for
dependent spouses. This demonstrates that despite the strong message of
partnership and anti-discrimination in DT, the appellate courts have not valued
income-earning and homemaking equally. A relatively large number of ancillary
relief cases, both appeals and first instance decisions, have been decided by the
High Court. The review takes a different approach to analysing these cases, focused
on identifying patterns in outcome rather than on the content of judicial reasoning.
Whilst all the ancillary relief cases decided by the Supreme Court and Court of
Appeal involved dependency model marriages, the High Court has considered a
broader range of financial arrangements. In comparing outcomes for dual income
versus dependency model marriages at this level, two key patterns emerge. First,
where one spouse has taken on a primarily dependent/caregiving role in the
marriage, financial assets are rarely distributed equally between them by the court.
Second, although equal distribution is more common when both spouses make
financial contributions during marriage, additional care work undertaken by one of
them (generally the wife) during and after the marriage rarely results in additional
provision. Both the doctrinal analysis of appellate court decisions and empirical
analysis of High Court decisions therefore suggest that contrary to the dictain DT v
CT, care work has not been accorded the same value as income-generating work in
ancillary relief claims. It follows that marriage has not been treated as a partnership

4 Louise Crowley and Marianne Joyce, Family Law (2nd edn, Round Hall 2023), 69. Murphy J in his
dissent takes a different view, discussed further below.
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of equals by the superior courts. There is some indication that judicial attitudes may
be shifting; a very recent Court of Appeal decision involving a dependent spouse
accepted that although proper provision does not require the equal splitting of

accumulated assets between income earner and homemaker, it is well within the
discretion of the court to decide that a ‘roughly 50:50 split of the parties’ assets
constitutes ‘proper or “fair” provision for each of the parties having regard to the
[relevant] factors... not least the fact that the parties’ assets were built up during the
marriage’.®

The Irish ancillary relief scheme has been the subject of recurring critique since it
was first implemented in the 1990s. The lack of a legislative facility to terminate
financial obligations on divorce has been a particular target for commentators.®
Further, the Law Society of Ireland points to the absence of guiding principles and
resulting uncertainty of outcome as an issue of concern for their members.’
Empirical studies of cases in the Circuit Court give weight to the Law Society’s
concerns, highlighting the variability in outcome at that level and the resulting
uncertainty for litigants.® Detailed overviews of cases before the superior courts
identify useful guidance on discrete issues, but also highlight the lack of principled
overarching guidance from the courts.® This research builds upon these critiques to
foreground the experience of caregivers and dependent spouses using a novel,
empirically focused approach.

Ancillary relief - the legislative framework

Part Il the Family Law Act 1995 (“the 1995 Act”) and Part lll of the Family Law
(Divorce) Act 1996 (“the 1996 Act”) set out the statutory provisions governing
ancillary relief orders on the grant of judicial separation and divorce respectively.
Key to both substantive remedies is a requirement that financial provision that ‘is

SAvA[2025] IECA 9[171] (Faherty J). [Emphasis in original]

8 Frank Martin, ‘From Prohibition to Approval: The Limitations of the 'No Clean Break' Divorce Regime
inthe Republic of Ireland’ (2002) 16(2) International Journal of Law, Policy and the Family 223; Louise
Crowley, ‘Divorce Law in Ireland - Facilitating or Frustrating the Resolution Process?’ (2004) 16(1)
Child and Family Law Quarterly 49; Louise Crowley, ‘Sheltering the Homemaker in Irish Family Law:
Ireland’s Failure to Evolve with Shifting Social and Family Norms’ in Margaret Brinig (ed),
International Survey of Family Law 2018 (Intersentia 2018).

7 Law Society of Ireland, ‘Divorce in Ireland: The Case for Reform’ (2019) 5.

8 Lucy-Ann Buckley, ‘lIrish Matrimonial Property Division in Practice: A Case Study’ (2007) 21
International Journal of Law, Policy and the Family 48; Carol Coulter, Family Law in Practice: A Study
of Cases in the Circuit Court (Clarus 2009); Kathryn O’Sullivan, ‘Rethinking Ancillary Relief on
Divorce in Ireland: The Challenges and Opportunities’ (2016) 36 Legal Studies 111.

® Louise Crowley, ‘Irish Divorce Law in a Social Policy Vacuum —from the Unspoken to the Unknown’
(2011) 33(3) Journal of Social Welfare and Family Law 227.
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proper having regard to all of the circumstances’'’is made at the time of judicial

separation or divorce for each spouse and any dependent members of the family.
‘Proper provision,’ as it has become known, is a constitutional as well as legislative
prerequisite for divorce, " but the legislative schemes for both remedies are
otherwise largely the same. The Court of Appeal has held that ancillary relief
jurisprudence applies to both remedies.?

The 1995 and 1996 Acts set out the financial orders that a court may make in order
to achieve proper provision. These include periodic payment and lump sum orders,
property adjustment orders, financial compensation orders, pension adjustment
orders, orders for sale of property and orders in relation to the family home." All
income and assets of both spouses, no matter how they were acquired, are
available to the court in making provision.™ Further, the court’s power is not limited
to making orders at the time of judicial separation or divorce; both Acts allow many
of the orders to be made ‘at any time thereafter’ during the lifetime of the paying
spouse so long as the receiving spouse has not remarried. Therefore, in principle
at least, it is not possible to permanently terminate the financial obligations of
spouses following divorce.' Nor is it possible to ensure that financial orders made
on judicial separation will remain unchanged on a subsequent divorce. Each
application to the court requires a full reassessment of the spouses’ financial
position for the purpose of ensuring proper provision.

The legislation sets out factors which the court must consider when making proper
provision. ' It must consider the income, earning capacity and other financial
resources each spouse has or s likely to have in the foreseeable future.’® The court
must also have regard to the financial needs, obligations and responsibilities of
each spouse and the standard of living enjoyed by the family during the marriage.
The age of the spouses, the duration of the marriage and any physical or mental

" Family Law Act 1995, s 16(1); Family Law (Divorce) Act 1996, s 20(1).

" Article 41.3.2(ii) of the Constitution of Ireland requires a court to ensure that proper provision
exists or will be made for the spouses and their children prior to granting a decree of divorce.

'2QRv ST[2016] IECA 421 [51].

8The 1995 Act, ss. 6 to 15A; the 1996 Act, ss. 12 to 19. In relation to judicial separation, the court
can make an order extinguishing succession rights (the 1995 Act, s 14) or for provision from the
estate of one spouse in the case of divorce (the 1996 Act, s 12).

QR (n 12) [70] where Irvine J states ‘the authorities make clear that all property and income, no
matter how it was acquired is available for proper provision.’

s See, for example, s 16(1) of the 1996 Act in relation to financial compensation orders. Application
for variation of certain orders is also possible under s 22 of the 1996 Act and s 18 of the 1995 Act.

'8 Crowley, ‘Divorce Law in Ireland - Facilitating or Frustrating the Resolution Process?’ (n 6) 50.
7The 1995 Act, s 16(2); the 1996 Act, s 20(2).

8 The 1995 Act, s 16(2)(a); the 1996 Act, s 20(2)(a).
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disability of either spouse must also be accounted for.' Crucially, the legislation

specifically directs the court to the potential for spouses to make contributions of
both a financial and non-financial nature to the welfare of the family and to the fact
that the non-financial contributions of one spouse can benefit the financial
wellbeing of the other. Sections 20(2)(f) and (g) of the 1996 Act provide that the court
shall have regard to:?°

(f) the contributions which each of the spouses has made or is likely in the
foreseeable future to make to the welfare of the family, including any
contribution made by each of them to the income, earning capacity, property
and financial resources of the other spouse and any contribution made by
either of them by looking after the home or caring for the family.

(g) the effect on the earning capacity of each of the spouses of the marital
responsibilities assumed by each during the period when they lived with one
another and, in particular, the degree to which the future earning capacity of
a spouse is impaired by reason of that spouse having relinquished or
foregone the opportunity of remunerative activity in order to look after the
home or care for the family.

Finally, accommodation needs, statutory benefits to which either spouse is entitled,
the conduct of the spouses if unjust to ignore, and the rights of third parties must
be considered. In the case of divorce, when deciding whether to make financial
orders, the court must also consider ‘the terms of any separation agreement which
has been entered into by the spouses and is still in force.’?" As well as considering
the factors set out in section 16 of the 1995 Act or section 20 of the 1996 Act, the
court may only make financial orders where it would be ‘in the interest of justice to
do so.’*

The effect of this legislative scheme is to confer a very broad discretion on the court
to distribute property and income between spouses when making an order for
judicial separation or divorce. The Supreme Court has placed some limitations on
the discretion, indicating that ending financial ties is a legitimate aim in appropriate
circumstances,? setting out clear guidance on the extent to which a court making
an order for divorce is bound by the terms of a prior judicial separation order or

The 1995 Act, s 16(2)(b)-(e); the 1996 Act, s 20(2)(b)-(e).
20 The same factors are set out in s 16(2) of the 1995 Act.
21 The 1996 Act, s 20(3).

22 The 1995 Act, s 16(5); the 1996 Act, s 20(5).

2 DT (n1).
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separation agreement,?* and confirming that only conduct that is ‘obvious and
gross’ will be taken into account in making financial orders.2® Otherwise, the courts
have accepted that the effect of the legislative framework is to confer a ‘relatively

broad discretion’ on the trial judge to create individualised solutions for each
separating or divorcing couple.® As neatly summarised by Crowley and Joyce, the
overall regime is one ‘reliant upon subjective, fact-based judicial determinations.’?’

Constitutional provisions relating to the family can have an impact on the
determination of proper provision. In DT v CT, Denham J linked the proper provision
requirement to the constitutional position of the marital family?® and in particular,
Article 41.2 which recognises the contribution made by women’s work in the home
to the common good.?® For the purpose of weighing the statutory factors to achieve
proper provision, Denham J commented that ‘[a] long lasting marriage, especiallyin
the primary childbearing and rearing years of a woman’s life, carries significant
weight, especially if the wife has been the major home and family carer.”* In the
same case, Murray J made a connection between proper provision and Article 41.2,
observing that its recognition of the value of work in the home to the welfare of the
family places a duty on the courts to ‘in principle, attribute the same value to the
contribution of a spouse who works primarily in the home as it does to that of a
spouse who works primarily outside the home.’?’

Thus, the constitutional and statutory framework, as well as the specific recognition
of the value of care work in the Constitution and the partnership view of marriage
espoused by the Supreme Court, suggest that women (and men) taking a caring,
dependent role within marriage should expect their contribution to be valued
equally with that of their spouse when the court exercises its discretion to make
proper provision. Nonetheless, appellate court decisions dealing with ancillary
relief demonstrate that care work is not valued equally with income generation in
making proper provision.

2 YG v NG [2011] IESC 40.

DT (n 1) 370 (Keane CJ).

% ibid 365 (Keane CJ).

27 Crowley and Joyce (n 4) 766.

28 Article 41.3.1° provides: ‘The State pledges itself to guard with special care the institution of
Marriage on which the Family is founded and to protect it against attack.’

2 Article 41.2.1° provides: ‘In particular, the State recognises that by her life within the home, woman
gives to the State a support without which the common good cannot be achieved.’

% pT(n1)382.

31ibid 407 (emphasis added).
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Dependent spouses in the Supreme Court and Court of Appeal

There have been just a handful of Supreme Court cases dealing substantively with
the issue of ancillary relief on judicial separation or divorce.* Interestingly, all the
reported cases involved marriages in which the husband was the income earner on
whom the wife was financially dependent at the time the marriage ended. The four
substantive Court of Appeal decisions on ancillary relief likewise all involve income-
generating husbands and financially dependent wives.* Whilst legislation and the
Constitution refer to proper provision being made for both spouses and any
dependent members of the family, these appellate decisions reflect the reality that
ancillary relief law requires the financially weaker spouse, almost always the wife,
to claim provision from the assets and income of their more financially secure
spouse. As noted by O’Sullivan, the discretionary statutory framework establishes
arightto apply for relief rather than any actual rights or entitlements.3* Therefore, in
addition to being financially weaker, the dependent spouse must actively articulate
why and how she should be provided for and to what extent. As we have seen, the
statutory factors require a wide range of issues to be considered, but crucially, the
legislation contains no guidance on the relative weight of the factors nor what the
aim of provision ought to be. 3% The absence of specific legal entitlements for
dependent spouses has been criticised by the United Nations Committee on the
Elimination of Discrimination against Women. In its observations on the sixth and
seventh periodic reports of Ireland, the Committee pointed out that the
discretionary scheme compels women into litigation to seek support from their
husbands.*®

The appellate courts have placed few limitations on the extent of discretion
available to a trial judge. In particular, they have not fixed overarching aims or
objectives for provision that might guide decision making in the lower courts or
assist a dependent spouse seeking ancillary relief.®” Rather, Supreme Court cases
have focused on the potential for terminating financial obligations on divorce whilst

%2 JD v DD [1997] 3 IR 64; MK v JPK [2001] 3 IR 371; DT v CT[2002] 3 IR 334; MD v ND [2011] IESC 18
and [2015] IESC 66, [2016]2 IR 438; YGv NG [2011] IESC 40, [2011]3 1R 717; Tv L [2018] IESC 26.

33 TvL[2015]IECA 363; QRv ST[2016] IECA 421; NO v PQ[2021]IECA 177; AXv BX[2022] IECA 215.
Itis worth acknowledging that these are all ‘ample resources’ cases —whether the analysis would be
similar for lower value Circuit Court cases remains open to question.

34 O’Sullivan (n 8) 117.

3% The weighting to be applied to each factor is a matter for the court in light of the facts of each case,
see MK v JK[2001] 3IR 371, 384 (McGuinness J).

3¢ Committee on the Elimination of Discrimination Against Women, ‘Concluding observations on the
Combined Sixth and Seventh Periodic Reports of Ireland’ (9 March 2017) UN Doc
CEDAW/C/IRL/CO/6-7 para 56.

37 Crowley, ‘Divorce Law in Ireland - Facilitating or Frustrating the Resolution Process?’ (n 6) 237.
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more recent Court of Appeal cases have centred on the practical objective of
meeting the needs (broadly defined) of the dependent spouse with a combination

of property adjustment and periodic payment orders.

McGuinness J considered the meaning of proper provision in the Supreme Court
decision of MK v JPK.® In a rather bold decision, Lavan J in the High Court had relied
on the English case of White v White® and ‘common law rules’ to award an equal
share of the husband’s capital and income to the dependent wife as proper
provision on divorce. On appeal, McGuinness J made it clear that there was no rule
of equalfinancial sharing between spouses in Irish law. She pointed out that the aim
of ancillary relief is proper provision and that it must be achieved through a careful
consideration of the factors set out in section 20 of the 1996 Act. The case, she
noted, was not ‘an ordinary or average case’,*’ as the Court needed to consider the
existence of a prior separation agreement, the 20-year period that had elapsed
since the separation, the wife’s needs and her role in caring for their children, as
well as the fact that the entire of the husband’s wealth was accumulated after the
parties separated. She set aside the original decision and remitted the case to the
High Court for consideration in line with the statutory framework, meaning that no
indication of how the Supreme Court might have weighed the statutory factors was
provided. Nonetheless, in ruling out strict equality and allowing the husband’s
appeal, the implication is that the High Court award was excessive.

Financial equality was not directly at issue in the next ancillary relief case to come
before the Supreme Court. The High Courtin DT v CT had considered the statutory
factors and made proper provision for the dependent wife by way of lump sum
payments and pension adjustments amounting to approximately 40% of the
husband’s capital assets. The wife was not awarded, nor did she seek, any periodic
payments. The husband appealed, arguing that the provision made for the wife was
excessive and that periodic payments rather than a substantial lump sum was more
appropriate. The wife had not been awarded an equal share of assets and income,
nor did she seek equality. Her concern was to secure enough capital to allow her to
work primarily in the home for the benefit of the three children of the marriage
without relying on periodic payments from her ex-husband. The specific issue
between the parties on appeal was therefore whether a ‘clean break’ from financial
obligations was permissible under the legislation and if so, how it ought to be

38[2001] 3 IR 371.
3912001] 1 AC 596.
40 MK (n 38) 384.
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achieved. The Supreme Court distinguished MK v JPK*' and held that although a
clean break award was neither mandated nor facilitated by the legislation, it was

within the scope of the discretion afforded to the trial judge.*? In addition, Keane CJ,
supported by Denham J, indicated that ‘the court might be justified in treating, in
“ample resources” cases, one third of the net assets as a yardstick at the lower end
of the scale.’*® Although not expressly stated, 50% is assumed to be the upper limit
of provision. Keane J opined that:

...had the [wife] in this case been awarded more than half the assets of the
[husband] and appealed to this court on the ground that this was not proper
provision, the yardstick of equality [accepted in English Courts] would
certainly have been a relevant consideration.*

The dicta of Keane CJ and Denham J are the clearest indication given by the
Supreme Court of how a homemaker’s contribution might be valued in financial
terms; financial equality is not the aim of provision and although a dependent wife
might be awarded more than one third of her husband’s capital, this could only
happen if she accepted a clean break and no ongoing share of hisincome. Denham
J provided a list of circumstances in which even the one third benchmark might not
be appropriate: where paying a substantial lump sum would ‘destroy a business, or
the future income of a party or parties, or if it related to property brought solely by
one party to the marriage’.*® There is no indication of what alternative could be
available to a dependent spouse in such circumstances or what share of income
thus protected ought to be available to make proper provision for her.

The financial outcome and discussion of specific shares in DT are difficult to
reconcile with the strong endorsement by the majority of a partnership model of
marriage. The spouses entered the marriage as two equally placed professionals,
with the wife at times directly assisting the husband with the development of his
professional practice. She had stepped back from her own work following the birth
of their third child whilst his business continued to expand. Following the
breakdown of the marriage, the wife found it difficult to re-establish herself as a
professional whilst continuing in her role as primary carer for the children. In
contrast, the husband’s professional success, unencumbered by day-to-day care
of three children, enabled him to make successful property investments after they

“Tibid.

42PDT(n 1) 365 (Keane CJ).
43 ibid 369.

44 ibid 368.

4% ibid 384.
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separated. In the Supreme Court, Keane CJ identified the relevance of sections
20(2)(f) and (g) of the 1996 Act in determining proper provision for this couple,
stating that there ought to be no discrimination between income earner and home

carerin making proper provision. He pointed outthat once the husband married and
started a family, it would have been difficult for him to achieve financial success
without the support of his wife.* In her judgment, Denham J stated that ‘Article
41.3.2 of the Constitution and the Act of 1996, clearly require that value be placed
on the work of a spouse caring for dependents, the family and home’#” and Murray J
noted that ‘the work of a spouse in the home ... cannot be a basis for discriminating
against her by reason only of the fact that the husband was the major earner or
breadwinner during the course of the marriage.’*® Fennelly J also supported the
proposition that home carers should not suffer discrimination.

In his dissent, Murphy J favoured the approach of McGuinness J in MK v JPK, arguing
that provision for a dependent spouse should, in the normal course, be made by
way of periodic payments that automatically cease when the receiving spouse
remarries. Any lump sum orders made, in his view, should be ancillary to
maintenance payments.*° Whilst this perspective is not necessarily antithetical to
a partnership view of marriage, it does place the dependent wife fully in the position
of lifetime supplicant to the husband and rules out any significant sharing of capital
assets between spouses.

The guidance of 30-50% suggested by the majority in DT is of course obiter; the wife
did not appeal the sum awarded in her favour. Arguments in the case focused on
whether the clean break ordered by the High Court was permissible within the
legislative framework and whether the lump sum awarded was excessive. A
partnership view of marriage was used to justify the quantum of the lump sum order
made in favour of the wife. She was entitled to this money because of her ‘family
role’.*® The Court thus acknowledged that her role was valuable, but not quite as
valuable as her husband’s. Whilst the Court saw the spouses as partners, the
husband held the larger equity share. It is worth noting that at the time of hearing,
the husband in this case had vouched income exceeding £210,000 per annum and
his total net worth was £14m. The outcome of the case left the wife with £5.6m and

4 ibid 372.
47 ibid 381.
48 ibid 4086.
49 ibid 398.
50 jbid 382 (Denham J).
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the husband with £9.4m plus income; a split on capital of 38% to wife and 62% to
husband but with no sharing of income.*"

The Supreme Court in DT left open a possibility for future development of a
partnership perspective on marriage based on a principle of non-discrimination. In
England and Wales, the application of a similar discretionary legislative scheme
(albeit with an overarching aim of clean break) led the House of Lords to establish
equal sharing as a benchmark for fairness in ample resources cases.®? This has
been further refined to recognise that equality does not always mean fairness and
that it may be necessary to make a periodic payments order in addition to a capital
payment to fully compensate a dependent spouse for a loss of earning potential
resulting from the marriage.® Herring argues that the current complexity of the law
in that jurisdiction results from the subsequent failure of the Court of Appeal to
apply the principle of equality.* A similar point can perhaps be made in this
jurisdiction. Three Court of Appeal decisions did not adopt or adapt the partnership
approach and instead focused on meeting the needs (broadly interpreted) of the
dependent spouse.®® In a fourth, very recent case, the aim of approximately equal
division of assets adopted in the High Court was not challenged in the appeal, and
thus not directly atissue. Nonetheless, the Court of Appeal did indicate that equally
dividing assets could represent a ‘fair’ outcome in a long marriage where one
spouse took on a homemaker role.®

In the first case, T v L,* the parties had lived together as spouses for 12 years and
had been separated for more than 20 years at the time of divorce. Since separation,
the wife had been the primary carer for the three children of the marriage whilst the
husband had continued to develop his career. The Court recognised that the wife
had ‘three children to rear effectively as a single parent’ and that without this
obligation, she would have been able to develop a career and build a pension fund.®®

1 ibid 372 (Keane CJ).

52 White (n 39).

53 McFarlane v McFarlane [2006] UKHL 24.

54 Jonathan Herring, Family Law (10th edn Pearson 2021) 307. He also notes that the principle of
equality must be balanced against the needs of children in less well-off families because the primary
carer may require substantially more than an equal share to meet those needs.

S TvL[2015]IECA 363; QR v ST[2016] IECA 421 and NO v PQ [2021] IECA 177. There are two futher
cases. AX v BX[2022] IECA 215 deals with whether a trust set up to protect a lump sum paid to the
wife ought to be unwound. The quantum of the financial orders made by the High Court was not in
issue before the Court of Appeal. CC v NC [2016] IECA 410, involved a unique set of facts and again
did not directly involve the quantum of financial orders.

S AvA[2025]IECA9[171].

57[2015] IECA 363.

%8 ibid [91].
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The factors at section 20(2)(f) and (g) of the 1996 Act were not directly discussed in
this case. Ancillary to the order for divorce, the wife was awarded a pension

adjustment order in her favour amounting to approximately 16% of the husband’s
pension fund and a periodic payment order equating to just over one fifth of his
gross monthly income.

In the next case, QR v ST,% the Court of Appeal rejected an appeal by a dependent
wife on the quantum of a lump sum awarded to her in addition to maintenance on
judicial separation. She argued that an award in her favour of approximately 12% of
the husband’s capital was inadequate. The Court of Appeal focused on the marital
standard of living as a guide to proper provision. Irvine J noted the dicta of Murray J
in DT v CT, that in cases where there are very substantial assets belonging to one
spouse which greatly exceed any conceivable day-to-day needs of either spouse,
whatever their standard of living, those assets should not, as a matter of course,
remain with the spouse who owns them, with the other spouse being confined to
depending on periodic payments.

Despite apparently accepting the views of Murray J, she then went on to refer to
Murphy J’s dissent in DT v CT in support of the proposition that once the marital
standard of living is maintained, surplus assets are beyond the reach of the court.
More troublingly she repeated Murphy J’s wealthy heiress/undeserving bounder
trope in support of this proposition:®’

If there is a surplus beyond making proper provision, | see no reason why the
party entitled to that surplus should not retain it. This is in no sense
discriminatory. If an impoverished man were to marry a wealthy heiress and
he, whether through illness or indolence, contributed little or nothing in
financial contribution or social commitment to the marriage, he would still
be entitled under Irish law to have proper provision made for him on the
dissolution of the marriage. That having been achieved and a surplus
remaining, | see no reason why it should not be retained by the heiress.®?

Irvine J discussed the benchmark of one third at the lower end suggested in DT,
noting Denham J’s statement that ‘it may have no application in many cases’ such

¥ QR(N12).

% ibid [72] (Irvine J), quoting DT (n 1) 407.

51 The undeserving bounder trope is a variation on equivalent ‘gold-digger’ accusation often levelled
at women. For a discussion of the difficulties with this type of assumption in ancillary relief cases
see Sharon Thompson, ‘In Defence of the “Gold-Digger”’ (2016) 6(6) Ofiati Socio-legal Series 1225.
62 QR (n 12) [74], quoting DT (n 1) 399.
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as ‘where a party has wealth from his or her own endeavours to which the other
party has no claim except under the factors set outin s. 20(2) ...”%® She concluded:

...to seek to test the fairness of any proposed provision by benchmarking it
as a percentage of the overall value of assets available is rarely useful. This
is because each case turns on its own circumstances, and these vary hugely
from case to case particularly so in cases where the parties enjoy great
wealth.%

One of the grounds of appeal put forward by the wife was that the High Court had
failed to take adequate account of her contribution as a homemaker pursuant to
section 16(2)(g). The Court of Appeal noted that the High Court did make specific
reference to herrole as a homemaker and that this was reflected in the award made
in her favour. The wife also argued that the trial judge did not give sufficient weight
to the impact of her homemaking role on her future earning capacity. Irvine J
rejected this claim, noting that, ‘the Court was not referred to any evidence given by
the wife as to the career path she would have followed but for her relationship with
her husband or concerning the level or type of earning she would have expected to
have earned had she not taken us such arole.’®

The partnership approach of the Supreme Courtin DT v CT suggested that the wife’s
economic loss ought to be measured relative to her husband’s gain. Although not
actually valuing the contributions equally, the Supreme Court accepted that the
wife’s non-financial contribution had a value in the economy of that specific
household. In suggesting a ‘but for’ test, Irvine J indicates that the wife’s
contribution should be measured against her economic position in an alternative
life where the marriage and children did not exist. This is an impossible standard,
and antithetical to a partnership view of marriage. The wife contributed through
reproductive and caring work to the economy of her marital family and this work
benefited her husband. Ancillary relief is not a tortious compensation scheme, itis
a method for ensuring inter-partes fairness on marital breakdown with proper
provision being made for both spouses.®®

8 QR (n 12) [76], quoting DT (n 1) 384.

5 QR (n12)[104].

% ibid [115].

% Introducing tortious principles to ancillary relief law would represent a regressive step with echoes
of actions like criminal conversation which assumed a wife to be her husband’s property; see Maria
Luddy and Mary O’Dowd, Marriage in Ireland 1600-1925 (Cambridge University Press, 2020) 263-264.
The meaning of compensation in the context of ancillary relief law is discussed in detail by the Law
Commission of England and Wales in their 2014 report Matrimonial Property, Needs and Agreements
(2014, LAW COM No 343).
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The DT v CT partnership view of marriage was referenced by the Court of Appeal in

the recent case of NO v PQ.% The family were of relatively modest means; the
principal assetwas anincome generating farm. Whelan J referred to Murray J’s dicta
in DT that ‘[p]roper provision should seek to reflect the equal partnership of the
spouses’ and that:

... the Constitution and, in particular, Article 41 reflects a shared value of
society concerning the status of the “family” in the social order as a natural
primary and fundamental unit group in society. The State is required to
protect the family inter alia, because it is indispensable to the welfare of the
nation and the state.®®

This family had approached their long marriage as a partnership, working together
on a dairy farm inherited by the husband and raising three children. When the
marriage broke down, the wife was provided with off-farm accommodation and the
husband continued with the farm work by himself. Two of the children, although
over 18, continued to live with and require support from the wife. Despite employing
the rhetoric of partnership, and a lengthy marriage, the Court ordered that the family
farm remain with the husband and awarded a small lump sum together with
periodic payments amounting to just 20% of the farm income to the wife. This was
an improvement on the High Court decision which had ordered smaller periodic
payments terminating after a number of years. O’Sullivan has characterised the
Court of Appeal’s approach to maintenance in this case as indicating ‘quite a
generous basis for support.’® Itis nonetheless some distance from recognising that
this couple were equal partners in the marital relationship; the farm generated
significant income, most of which remained with the husband whilst the wife was
confined to a minimalist standard of living. Further, the maintenance ordered was
intended to meet her needs only; there is no indication in the judgment that it could
provide compensation to the wife for the relationship-generated disadvantage as
envisaged by section 20(2)(g).

The Supreme Court and Court of Appeal cases thus indicate two distinct
approaches to proper provision for dependent spouses: aiming to end financial ties
atthe point of divorce with a lump sum payment (a ‘clean break’) or seeking to meet
ongoing needs though a mix of periodic payments and other financial orders. Whilst
DT indicates that one third of the provider’s assets is a fairness check at the lower

6712021] IECA 177.

% ibid [70], quoting DT (n 1) 404.

8 Kathryn O’Sullivan, ‘Spousal Maintenance in Ireland: Past, Present and Future’ (2022) 44 Journal
of Social Welfare and Family Law 63, 74.
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end, QR suggests the marital standard of living is a cap at the upper end. Crowley
has pointed out some of the limitations of the ‘clean break’ approach, most notably
thatitis not actually possible to end financial ties within the legislative framework.”°

She does however see the ending of financial ties as a legitimate objective for
spouses and argues that the legislative bar on clean break is paternalistic and
should be amended to facilitate a clean break in appropriate cases.”’ Pointing to
socio-economic changes over 30 years that have resulted in more women working
outside the home, she argues that ending financial ties more accurately reflects
spousal expectations following divorce.”? The legislative failure to act in this regard,
in her view, ‘demonstrates that the protection of the homemaker and the retention
of the inter-spousal obligations, remains a key social priority.””® These are important
points, and previous empirical studies indicate that when spouses reach
agreement, they do so on the basis that no on-going maintenance will be paid.”
Nonetheless, care must to be taken to ensure that foregrounding a clean break will
not result in undervaluing a dependent spouse’s contribution. The importance of
periodic payments in meeting needs, as well as their potential to compensate a
dependent spouse for the loss of a career and earning potential has recently been
highlighted by O’Sullivan.”® This is of particular relevance in cases where payment
of an adequate lump sum at the time of divorce is not financially possible, either
because it would require the liquidation of income-generating assets or because
the family’s main asset is the earner’s income.

Appellate decisions dealing with wealthy families seem far removed from the
concerns of everyday families, and it may be difficult to feel sympathy for
dependent wives for whom provision consists of many millions of euros.
Nonetheless, these cases set the standard for provision in the lower courts where
most orders for divorce and judicial separation are made. A true partnership
approach would recognise that the wealth of both spouses at the end of marriage is
the result of the joint efforts of the spouses in their respective spheres. If home
caring work is of equal value to income-generating work, then it should be valued as
such in making provision. A dependent wife contributes to her marriage and her
work should be valued in that context, regardless of the sums involved.

70 Crowley, ‘Divorce Law in Ireland - Facilitating or Frustrating the Resolution Process?’ (n 6) 51.

" ibid 55.

2 Crowley, ‘Sheltering the Homemaker in Irish Family Law: Ireland’s Failure to Evolve with Shifting
Social and Family Norms’ (n 6) 295.

7 ibid 293.

74 See, for example, Buckley, ‘Irish Matrimonial Property Division in Practice: A Case Study’ (n 8).

7 O’Sullivan (n 69) 72.
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Ancillary relief in the High Court

The next section reports the results of an empirically focused analysis of a large
sample of High Court ancillary relief decisions. It begins with a statement of
methodology, explaining how the cases were selected and analysed, as well as
some issues with accessing cases and interpreting outcomes. The first part of the
case analysis notes the prevalence of divorce versus judicial separation among the
cases and whether there were dependent children of the marriage. The final part of
this section compares outcomes for cases involving dependent spouses with those
in which both spouses had their own source of income during and at the end of
marriage.

Methodology - the data set

Seventy-two High Court cases form the data set for the study. These cases were
decided between 1 January 2000 and 31 December 2022 and all deal substantively
with financial provision on divorce or judicial separation. ’® The cases were
identified and selected using three sources: JustisVlex, Westlaw, and the judgments
section of the Courts Service website. The terms ‘divorce’, ‘judicial separation’ as
well as ‘Family Law (Divorce) Act 1996’ and ‘Family Law Act 1995’ were used in the
search functions of JustisVLex and Westlaw. The High Court filter was used to limit
the results.”” The search term function on the Courts Service website was used with
the terms ‘judicial separation’ and ‘divorce’ and a date range of 1 January 2001 to
31 December 2022.

Search results were tabulated, and duplicates and cases not in-camera were
eliminated. ® The reports for the resulting cases (n = 237) were then manually
reviewed to exclude cases dealing with preliminary issues such as motions for
discovery, or post-judgment issues such as costs, enforcement, or variation
applications. Cases dealing with non-financial issues only such as custody of and
access to children were removed, as were applications for provision following a
foreign divorce. The 72 remaining cases are therefore all the publicly available
judgments of the High Court delivered between January 2000 and December 2022
relating to a determination of proper provision on the grant of a judicial separation
or divorce.

78| began in 2000 because the Courts Service was established in 1999 and began providing statistics
on caseloads in its annual reports from 2000. Including pre-2000 cases would have added just four
decisions to the data set.

"7 Cases decided before 1 January 2001 are not available on courts.ie.

78 All divorce and judicial separation cases are heard in private and use letters rather than names for
the parties. This element of review was therefore relatively straightforward.
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Additional written judgments do exist. The Irish Current Law Digest reports very
short summaries of some that are not available on any of the databases.
Additionally, some judgments refer to written judgments in other cases that are not

publicly available. ”® Evidence of absence can also be gleaned from appeal
pathways. The judicial separation case of MD v ND was heard twice in the Supreme
Court,® but the corresponding High Court decisions, from 2008 and 2011, are not
available on the databases. Whilst it might be possible to track down post-2000
unreported judgments via practitioners or by physically searching specific
university libraries, judgments not available on Westlaw, JustisVlex or courts.ie
were excluded on the basis that they are not easily accessible to practitioners,
academics, or the public. Further, although it may be possible to determine what
was decided in the High Court from the judgment on an appeal (as would be the
case in MD v ND), these cases are not included because no direct citation or
document is available for the High Court decision. The search results are therefore
not a fully comprehensive account of all High Court ancillary relief cases, but they
dorepresentthe largest possible reliable sample of cases decided by a judge atthat
level. Each of the 72 cases were read for the purposes of identifying the data points
reported. No software or other assistive technology was used in analysis of the
cases. The information was entered into an excel spreadsheet to facilitate sorting
across the various data points.

Cases decided by the court represent just a small proportion of cases commenced
in the High Court. Some settle before hearing with no court order,8' others end with
an order of the court in the terms of a settlement agreed between the parties, and
others may be withdrawn without resolution. Obtaining information in relation to
the terms of settlements ruled by the High Court may be possible through
attendance in the court and inspection of files pursuant to section 40(3) of the Civil
Liability and Courts Act 2004, but this approach has not yet been attempted in the
High Court. ® None of the judgments considered here relate to a ruling on a

7 Prior to the routine posting of judgments on courts.ie from 2000, so called ‘unreported judgments’
were a standard feature of the Irish legal system. These were approved judgments circulated among
practitioners and to some university libraries. There are indications that this practice continues, at
least amongst practitioners. The Westlaw database also has a section of ‘unreported judgments’
which contains some judgments not posted on courts.ie.

8 This case was first heard in the High Court in 2008 with a judgment by Abbott J on 22 July 2008
referred to in a subsequent Supreme Court appeal ([2011] IESC 18). It was remitted to the High Court
and heard again by Abbott J, with a judgment of 27 June 2014 referred to in a further Supreme Court
appeal in 2015 ([2015] IESC 66).

8 Although both divorce and judicial separation require an order of the court.

82 This approach has been taken in relation to cases in the Circuit Court. See for example Coulter,
Family Law in Practice (n 8).
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complete settlement, although in some cases elements of the court’s order
reflected an agreement between the parties. It is also not known whether the
judgments posted on the Courts Service website or released to legal databases are

a complete set of the judgments handed down. There may be additional ex tempore
judgments and judgments withheld from publication as a result of the application
of the in-camera rule or forresourcing reasons. In its annual reports from 2000-2022,
the Courts Service reported a total of 626 divorce orders and 502 judicial separation
orders granted in the High Court.® These 72 cases therefore represent just 6% of all
divorce or judicial separation orders made over the same period. The discrepancy
between the number of orders granted and the number of published judgments
suggests that most couples obtain orders on consent following a period of
negotiation. ® However, it is not possible to say whether orders made without
written judgments were the result of uncontested applications, rulings on
settlements, or rulings following ‘on the steps of the court’ agreements.

Case type

The Courts Service Reports record a total of 626 divorces and 502 judicial
separations granted over the period from 1 January 2000 to 31 December 2022.
However, most of the reported decisions relate to divorce. Forty-seven of the 72
reported cases relate to divorce and 25 relate to judicial separation. Six cases
commenced as judicial separation but resulted in a grant of divorce. The Courts
Service does not report the extent to which applications for judicial separation
become applications for divorce (or less plausibly, divorce applications become
judicial separation). This can arise when the wait time for divorce has elapsed
during judicial separation proceedings and one of the parties, with the permission
of the court, makes an application for divorce.® Nonetheless there were, overall,
more applications for judicial separation than divorce in the High Court (870 : 744)
during the period, but more orders for divorce were granted (502 : 626), suggesting
that this movement from judicial separation to divorce is an established pathway

8 Total number of cases calculated using tables contained in Courts Service Annual Reports 2000-
2022 are available on www.courts.ie.

8 This mirrors the findings of previous empirical studies which identified a large proportion of divorce
and judicial separation orders made on a consent basis: Buckley (n 8).

8 Since 1 December 2019 spouses must be separated for a minimum of two years out of the previous
three to obtain a divorce: Family Law Act 2019, s 3 (commenced by Family Law Act 2019
(Commencement) Order 2019, Sl 2019/585). Prior to that, the wait period was four out of the
previous five years. A judicial separation application can be made on fault grounds with no wait
period or after one year of separation on no-fault grounds: Judicial Separation and Family Law
Reform Act 1989, s 2.
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through the judicial process. Same-sex marriage has been available since 2015, but
none of the cases examined related to same-sex couples.

Twenty-six of the 72 cases were appeals from the Circuit Court, 44 were first
instance and 2 were remitted from the Supreme Court (Figure 1).

Case type First Instance Appeals Remitted from SC
Divorce 20 19 2
Judicial Separation 24 7 0
Total 44 26 2

Figure 1: First instance and appeals

Forty-five of the couples coming before the High Court had dependent children at
the time of the court order and 27 did not (Figure 2).%¢ Nonetheless, disputes about
custody of or access to children were rare; most cases related to the distribution of
assets and income between the spouses only.®’

Number of | 0 1 2 3 4+ Total
Dependent

Children

Divorce 16 3 12 4 6 41
Judicial 11 2 7 7 4 31
Separation

Total 27 5 19 11 10 72

Figure 2: Dependent children

Dependent children, in the main, remained in the custody of the mother or
occasionally custody was shared with the father.®® DE v FG is an outlier in that the
three children had a home mainly with the father who was also the income earner
in the family.® The issues around ancillary relief orders and dependent children
deserve a closer analysis. | have focused in this review on spousal dependency, but
this is clearly closely linked to the care of children.

8 Dependent children are those under 18 or under 23 if in full time education. Children of any age
with a mental or physical disability who cannot maintain themselves are also considered dependent:
the 1996 Act, s 2 and the 1995 Act, s 2.

87| did remove cases where a judicial separation or divorce was sought and the only issue in dispute
was custody of or access to children were removed from the study, but this resulted in the removal
of just 2 cases from more than 200 search results.

8 |n ML v SL[2007] IEHC 438. The older children spent equal time with mother and father.

8912019] IEHC 83.

19
(2025) Irish Judicial Studies Journal Vol 9(1)



Irish Judicial Studies Journal !

Forty-seven of the 72, or two-thirds of cases coming before the High Court, involved

Dependent spouses

provision for dependent spouses, all of whom were wives. A spouse was
categorised as dependent where she had either no income of her own during and/or
at the end of marriage, or where her income was inadequate to meet even basic
subsistence needs and she had been supported by her husband during marriage
(Figure 3).

Dependency in Marriage

Dependent wife

Non-Dependent wife

Divorce 23 18
Judicial Separation 24 7
Total 47 25

Figure 3: Dependent spouses

Of the 46 first instance or remitted cases, 38 (82%) involved provision for a
dependent spouse. Among the 26 appeals, nine (35%) related to couples in which
the wife took on a dependent role (Figure 4). In the 38 first instance decisions
involving a dependency model marriage, periodic payments for the benefit of the
spouse were ordered in 26 cases (68%) whilst financial orders aiming to terminate
financial obligations were made in 12 (32%) (Figure 4). In contrast, in the eight cases
that did not involve a dependent spouse, spousal maintenance was ordered in just
one (MY v AA). %

Dependency and | Dependent Periodic No Dependent | Periodic

periodic payments Spouse Payments for | Spouse Payments for
spouse non-dependent

spouse

First 38 26 8 1

instance/Remitted

Appeals 9 8 17 0

Total 47 34 25

Figure 4: First instance and appeals

The impact of dependency in marriage on post-marriage provision is similarly
striking in the Circuit Court appeals. Nine of the appeals involved a dependent
spouse; periodic payment orders were made in all but one (89%). In contrast, a
clean break orderwas made in all 17 appealsin which both spouses had anincome.
As an overall proposition therefore, periodic payments for the benefit of a spouse
are generally made only where that spouse took a dependent role during marriage.
Where both spouses had their own income, the High Court rarely ordered spousal

%0[2017] IEHC 227.
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maintenance. This was the case even where one spouse had primary care of
children following divorce.®!

An exception to this general proposition is MY v AA, decided in 2017. There were five
children of the marriage, three of whom remained dependent and in the care of the
wife at the time of divorce. Both spouses were working medical doctors. A time-
limited periodic payment order in favour of the applicant wife was awarded because
of ‘the significant difference in income between the parties and the fact that the
applicant’s earning capacity has been limited or at least delayed by her focus upon
the rearing of the children.’®? This was in addition to an order for child maintenance
and a pension adjustment order in favour of the wife, amounting to approximately
50% of the husband’s accrued fund.

Financial outcomes — comparing dual income and dependency model marriages

Aswe have seen, clean break arrangements were common where both spouses had
income, and dependency during marriage predicted spousal maintenance orders
at the end of marriage. Otherwise, the complexity of individual cases and the broad
discretion afforded to the court can make it difficult to get a sense of how, in
financialterms, proper provisionis achieved. Whilst this can be seen as anecessary
consequence of a flexible ancillary relief jurisdiction, a lack of transparency can
also mask broader patterns of decision making.

In an effort to gain some understanding of how the High Court approached the
specific issue of dependency, the financial outcomes of the 72 cases were
examined under four headings: [1] First, cases in which there was a dependent
spouse and an order for periodic payments formed part of proper provision. [2]
Second, cases in which there was a dependent spouse, and periodic payments
were not awarded. [3] Third, cases with no dependent spouse where periodic
payments were ordered. [4] Finally those where there was no dependent spouse
and no periodic payments were ordered. The number of cases in each category is
indicated in Figure 5.

Case Type Dependent Spouse No Dependent Spouse
Periodic Payments 34[1] 1[3]
No Periodic Payments 13[2] 24 [4]

Figure 5: Case type

91 See for example DOC v COC [2021] IEHC 674.
% MY (n 90) [131] (O’Hanlon J).
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Although it was possible to identify when periodic payments for the benefit of a
dependent spouse were ordered, it was often difficult to determine precisely how

overall financial provision was made in these cases. This arose for a variety of
reasons, including that no or insufficient valuations were recorded for assets in the
case report, or the final orders made in the case were not clear from the judgment.
Invery complex cases involving significant assets and particularly where there were
substantial pension assets, it was almost impossible to identify where assets were
allocated from the judgment and some cases refer to the parties having liberty to
apply for specific clarifications, but the clarifications are not recorded with the
original judgment. A further complicating factor is the redaction of money amounts
from judgments, presumably with the aim of protecting the privacy of the parties.%
The legal basis on which orders are made was also difficult to identify, with a
substantial minority of the examined cases not citing any prior case law.

Capital and income were generally treated as different categories of asset in the
cases; a capital value is rarely assigned to periodic payments.® Capital values for
assets were sometimes stated and this allowed for the calculation of proportions
awarded as lump sum, property adjustment, or pension adjustment orders.
However, income was often not stated, and periodic payments were rarely
calculated as a proportion of the paying spouse’s income. This made calculating
the value of provision difficult and as a result, orders affecting capital are dealt with
separately to periodic payments orders in the analysis.

[1] Dependent spouse, periodic payment order made

Of the 72 cases examined, a periodic payment order in favour of a dependent wife
was made in 34 (Figure 5). In two of the 34 cases, a spousal maintenance order was
the only financial order made,® and in an additional 16 cases, the relative value of
orders affecting capital could not be determined. An attempt by the court to divide
capital assets approximately equally can be identified in six cases.® Two cases
resulted in no financial orders,®” and the remaining eight cases resulted in a variety
of approaches to capital assets. In SMcM v MMcM, the percentage of the available

% See AvA[2022] IEHC 340.

% This contrasts with the position in England and Wales where guidance known as the Duxbury
calculation is used to estimate the capital value of periodic payments orders. See Emma Hitchings,
‘Reconsidering the Duxbury “default”’ (2021) 33 Child and Family Law Quarterly 275.

% PKvJK[2010] IEHC 417; MP v AP [2005] IEHC 326.

% ESv DS [2010] IEHC 474; KLv CL[2013] IEHC 644; GRv NR [2014] IEHC 648 and [2015] IEHC 856;
PD v RD [2015] IEHC 174; RS v IS [2015] IEHC 837; MY (n 90. CF v CF [2022] IEHC 64.

% BR v PT [2020] IEHC 205, where each spouse retained their own assets and PK v JK [2010] IEHC
416, where there were no assets to share.
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capital awarded to the wife was in the region of 20%.% In PB v AB, it was 22%* and
in SD v BD, it was slightly higher at 25%." In JK v RK the wife was awarded 40% of
the husband’s pension fund.™' A capital award close to one third for the dependent

spouse was made in FLS v XXL"°? without reference to any case law, whilst in MK v
JPK, O’Neill J relied heavily on DT v CT in making orders amounting to one third of
the available capital for the benefit of the wife.’® The periodic payment order in all
of these cases was in addition to the orders in respect of capital.

This category of case was the most difficult to analyse and epitomised the
subjective, fact-based approach to decision making identified by Crowley and
Joyce.® Where orders affecting capital assets were made, the proportion allocated
to the wife could not be identified in 16 of 32 cases (50%). As the most common,
and complex, type of case coming before the High Court this reflects a troubling
lack of transparency.

[2] Dependent spouse, no periodic payments

The ‘one third at the lower end’ guidance indicated in DT v CT is of particular
relevance to the 13 cases in which no periodic payments were ordered, thus
achieving a ‘clean break’ situation. Of the 13 cases, five cited DT v CT, three cited
other superior court decisions, and the remainder cited no Supreme Court or Court
of Appeal decisions. The percentage split of capital assets can be identified or
estimated in 9 of the 13 cases.’® At the lower end is CED v AD, where the wife
obtained property adjustment and lump sum orders in her favour totalling
approximately 26% of the value of a farm inherited by the husband but worked on
by both of them.® This was a 20-year marriage with three children, one of whom
remained dependent. The wife had a small source of income during the marriage
and intended to continue her work on lands transferred to her on divorce. De Valera
J noted the orders ‘would give her the capacity to lead an independent and fulfilling
life and generate sufficient income to support such a lifestyle.”’” No figures were

% [2006] IEHC 451.

% 12012] IEHC 616.

10012007] IEHC 492.

101712014] IEHC 451.

19212014] IEHC 663.

19312003] IEHC 633.

104 Crowley and Joyce (n 4) 766.

%% The content of financial remedies is not clear in MS v PS [2008] IEHC 448, BH v PH [2010] IEHC
425, AOMv FOM[2018] IEHC 805 and M v S[2020] IEHC 562. The latter case is particularly complex
because the couple had significant debt, the wife in this case was also not fully dependent on the
husband during the marriage.

196 2005] IEHC 412.

97 ibid p. 5.

23
(2025) Irish Judicial Studies Journal Vol 9(1)



Irish Judicial Studies Journal !

stated in the judgment for either spouse’s income. No authorities were cited in the
judgment. In ML v SL the wife’s share was 26%,'°® and in SA v BA it was 40%."° DT v
CT was referred to in both of these judgments. In a carefully reasoned judgment

citing a number of authorities, including the England and Wales case of White v
White,'° the dependent wife in BD vJD had orders made in her favour amounting to
between 40 and 50% of family assets.”" The one third figure is adopted in the 2022
case of Tv K, but without reference to DTv CT."?

Orders making approximately equal capital provision for the spouses were made in
three of the 13 cases.'® DH v GH was decided in the shadow of the 2008 financial
crisis and the bulk of the family assets were in real property owned by the husband.
Neither spouse had an income, and the husband had significant debts. Sheehan J
noted that the wife had forgone a career to care for the children and home but did
not cite any authorities in deciding that ‘the interest of justice in this case are best
met by ordering that all properties be sold and the net proceeds be divided equally
between the parties.” " In H/ v FM, Abbot J noted that ‘the wife has made a
contribution to the wealth and income generat[ing] capacity of the parties by
ensuring that the respondent was free to travel widely throughout the world and
engage in his entrepreneurial pursuits to generate income for himself and his
family.” ''® Again no authorities in relation to proper provision were cited and
according to the Court, the wife was ‘awarded more than 50% of the assets’
because ‘the court has accepted that the respondent continues his threat of leaving
the applicant with nothing for either herself or her children.’'"® There was also an
element of non-disclosure by the husband which likely influenced the Court’s
generosity in awarding slightly over 50% of the assets to the wife. Despite her career
sacrifice and the husband’s significant income, she was not awarded any periodic
payments. The wife in DE v FG was also awarded slightly more than 50% of the
assets reflecting her significant financial contribution in the early years of the
marriage."” Although she was dependent at the time of divorce, both spouses had

19%812007] IEHC 438.

19912014] IEHC 452.

1101200111 AC 596.

"1 [2003] IEHC 106.

112[2022] IEHC 529.

"3 DH v GH [2009] IEHC 517; HJ v FM [2017] IEHC 772; DE v FG [2019] IEHC 83.

11412009] IEHC 517 [8].

"5 HJ(n 113) [60].

"8 ibid [68].

"7 DE (n 113). But see also ML v SL [2007] IEHC 438 in which the wife was awarded a lump sum of
less than 30%. Although she was dependent at the time of the divorce, she had worked throughout
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contributed financially and in terms of care work throughout the marriage. The
Court of Appeal decision in QR v ST was cited by Binchy J in relation to the scope of

assets available to make provision, but no other authorities were referred to in
relation to the content of proper provision.

There was more transparency here than for the previous category, with the outcome
unclear in just 4 of 13 cases (30%). In the main, where a clean break was ordered,
between 25% and 50% of available capital assets were transferred from husband to
wife. Two cases went beyond that to recoghise the wife’s additional financial
contribution or to compensate for lack of clear disclosure from the husband.

[3] No dependent spouse/periodic payment order made

Only one case falls into this category, MY v AA, already discussed above. Here, a
percentage split of assets is not specified but the aim appears to be an equal split
of capital and pension assets with additional compensatory, time limited,
maintenance for the wife who retained primary care of the children.

[4] No dependent spouse, no periodic payments

Amongthe 24 cases notinvolving a dependent spouse and where maintenance was
not ordered, there was significant variation in outcome and three of the cases had
insufficientinformation to determine an outcome.'® Seven of the 24 cases resulted
in no financial orders or small capital transfers, mostly because financial issues
had been decided in a prior separation. No financial orders were made in WA v MA
and A v A because the Court was satisfied that proper provision had been made
following an earlier judicial separation.’® There were also no financial orders (other
than child maintenance) made in BR v PT.'?° This was a claim by a husband for
additional financial provision from his wife on divorce following a prior judicial
separation. Both spouses here had income, and the wife had primary care of the
children. In VM vJP'?' the wife had primary care of the children and her own income.
The Court awarded a smalllump sum to her, reflecting her interestin the husband’s
assets and made orders extending the husband’s responsibilities for childcare in
order to reduce her outgoings. The husband in CC v PC sought additional provision
from the wife on divorce following an earlier judicial separation.'? She had cared

the marriage and contributed to acquisition of assets which were the foundation of the husband’s
business.

"8 SIN v PCO’D [2006] IEHC 452; GS v PM [2013] IEHC 655; CQ v /McG [2014] IEHC 699.

9 WA v MA [2004] IEHC 387; A v A [2022] IEHC 268. In both cases one spouse, unsuccessfully,
sought additional provision on divorce.

120120201 IEHC 205.

12112015] IEHC 540.

12212009] IEHC 40.
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for the children of the marriage since separation with little financial assistance from
him. The Court ordered the transfer of the family home to the wife to satisfy arrears
of maintenance, together with payment of a small lump sum to the husband. AR v

RB'?* was also a claim for additional provision on divorce by a husband and a lump
sum order was made for his benefit to reflect the uplift in value of the family home
since the priorjudicial separation. InJBB v SMB one dependent child of the marriage
(who had additional needs) lived with the husband, as did three other non-
dependent children.'* The wife had left the family home when all the children were
over 18. She was temporarily unemployed, and the husband had a small income.
The main assets were two houses owned by the husband and wife respectively and
some agricultural land inherited by the husband. The percentage split of assets
cannot be ascertained, buteach spouse retained their own house, and the husband
was ordered to pay a small capital sum to the wife. These seven cases with no or
small financial orders were all Circuit Court appeals and all involved families of
modest means where both spouses were largely able to support themselves. In five
of the cases, dependent children continued to reside with their mothers after
separation and in a sixth (AR v RB)'? care of children was not specifically mentioned.

Eight cases in this category made orders reflecting an approximate 50/50 division of
assets. In the divorce case of MB v BV, Birmingham J was careful to state that he did
not approach the case on any particular percentage, but also noted that, ‘[a]s it
happens, the figure | am proposing here is almost 50%.’ "2 The parties had been
separated for a significant time and although the wife was dependent in the early
stages of the marriage, she subsequently obtained employment. The parties in MF
vAF had also been separated for a long time and their child was an adult.'>’Although
it is difficult to ascertain exact percentages from the case report, the principal
assets, all owned by the husband, are divided broadly equally between the spouses
in recognition of the wife’s housing needs and lower earning potential.’?® LD v MA
involved the disentangling of the finances of two doctors with three dependent
children for whom the wife was the primary carer. Again, determining precise values
is difficult, but the Court appears to aim for each spouse being treated broadly
equally, with each retaining their own income and pension and 50% of the value of

123[2005] IEHC 456 (available on www.courts.ie only).
12412018] IEHC 146.

125 AR (n 123).

126 MB v VB [2007] IEHC 484, p 39.

12712008] IEHC 164.

28 ibid.
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the family home.'?® The only asset in the judicial separation case of O’C v O’C was
the family home which the Court ordered to be sold with the proceeds divided
equally; both spouses were in receipt of social welfare. '*° The assets of a

professional couple with no dependent children in MC v AC were divided
approximately equally on divorce in a first instance decision by Abbott J.™*"In TM v
NM the dependent children remained in the custody of the wife and although it is
somewhat difficult to ascertain the exact split of assets, it appears that real
property and savings were divided approximately equally. One point of note in this
case is that the wife’s pension assets were not shared with the husband but as no
value is given for them, it is impossible to identify the impact of this on the
percentage division of assets.™2In D’OC v CO’C the family home was divided 50/50
with the sale deferred until the youngest child leaves school. Pension rights were
adjusted to provide ‘equity’ for the wife.?® Although the percentage share of the
husband’s public sector and private pensions awarded by the Circuit Court were
reduced slightly, the outcome was in the range of 50/50. Jordan J specifically noted
the wife’s past and ongoing contribution as the primary carer for four children and
that the ‘weight of domestic and childcare work has always been and remains on
the wife.”"®* Finally in this group is BP v SO, ' a judicial separation case involving
spouses with six figure incomes and three children. With the assumption of debt
and payment of a lump sum by the wife to the husband, the couple’s assets were
divided roughly equally and, unusually, a co-parenting arrangement for the children
is established. This case was slightly unusual in that the care arrangements for
children were decided by the Court rather than by the couple themselves.

The remaining cases resulted in a range of outcomes. In Z v Z Barrett J ordered a
deferred sale of the family home with a 70/30 split in favour of the wife who was to
occupy the home with two children of the marriage.® A similar arrangement is
made in CQ v NQ, although this had already been agreed on a prior judicial

22| D v MA [2012] IEHC 584. This was a judicial separation case, on appeal from the Circuit Court.
Unusually there was a dispute about access to children, but it was accepted that they have primary
residence with the mother.

130 0’C v O’C [2014] IEHC 698. This was also a judicial separation case, on appeal from the Circuit
Court.

131[2015] IEHC 492; Abbott J provides a table of assets at [17].

132[2017] IEHC 786. This was a Circuit Court appeal on judicial separation and there were issues of
financial misconduct (non-disclosure) on the part of the husband.

133[2021] IEHC 674.

134 ibid [49].

13512021] IEHC 851

13612022] IEHC 330.
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separation.™ In LD v CD the overall percentage division cannot be determined but

the husband received a lump sum equivalent to 40% of the value of the jointly
owned family home. The home and additional lands had been inherited by the wife
from her father, and she had primary care of the children of the marriage.® A split
of assets substantially favouring the wife was also the outcome in PCR v GR and the
gap was exacerbated because of falling property values following the financial
crash.’™ The couple in CQ v NQ also suffered the effects of the financial crash and
soughttovarythe terms of ajudicial separation order on a subsequentdivorce. Both
had income but the wife retained primary care of five children of the marriage.'°
Abbot J ordered the sale of the family home and the division of the net proceeds,
two thirds to the wife and one third to the husband.

Again, outcomes are generally clear for this category of case, with just three out of
24 (12.5%) having incomplete information. For 15 of the 21 cases where a clean
break award was made for a dual income family (in which an outcome could be
ascertained), the family assets were either split equally or the spouses each kept
the property that they already owned as a result of their own endeavours or via an
earlier judicial separation. The remaining seven cases tended to favour wives who
retained primary care of children reflecting an attempt by the court to meet the
needs of children from limited assets.

Conclusion: Valuing dependent spouses

Some important findings from the review of High Court cases highlight the difficulty
which the current ancillary relief system presents for spouses seeking ancillary
relief on divorce or judicial separation. First, despite the gender-neutral language of
the legislation, ancillary relief is a gendered issue: all the dependent spouses in the
review were women. Second, lack of clarity and consistency in decision-making
was a significant difficulty, and this was particularly so in cases involving dependent
spouses. Recent attempts to protect the privacy of litigants by redacting money
amounts from judgments are regressive in this context. Third, there was a clear
distinction in the cases between the treatment of women making a domestic
contribution to marriage, and those making a financial contribution in addition to
their caring role. Equal sharing of capital assets was most likely where both spouses
had contributed financially, and least likely where all of the financial assets

37[2016] IEHC 486.

13812012] IEHC 582.

13912013] IEHC 635 [21] (White J): at time of grant of divorce ‘the applicant [husband] received 36.5%
of the net property assets and the respondent received 63.5% of the net property assets.’

140CQ (n137).
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belonged to the husband, irrespective of the allocation of domestic roles. Women
who contributed both financially and through primary care of children received
more than 50% of the family assets only where those assets were limited in value

and the allocation was necessary to secure the welfare of children. In only one case
outof 72was awoman with income and primary care of children awarded additional
compensatory periodic payments in recognition of the financial impact of past and
ongoing caring responsibilities.

In DT v CT, the Supreme Court suggested a governing principle of partnership and
non-discrimination, but this has not produced greater clarity nor a move toward
equality of outcome as between caregivers and income earners. Some recent Court
of Appeal decisions have even indicated a move away from the possibility of
contribution-based entitlement to a paternalistic welfare driven approach. The very
recent Court of Appeal decision in A v A offers some hope of a resurgence of the
partnership approach. Flaherty J noted that the trial judge’s equal sharing approach
to the case (involving a long marriage in which the husband was the sole earner)
‘[could] not be criticized’. *' The dependent wife ‘was compensated for her
substantial contribution over the years to the accumulation of the marital assets
and the fact that she had lost out on employment opportunities that would have
been available to her.”'*? A broad acceptance of this approach would be a welcome
development. Nonetheless, more needs to be done to ensure that spouses who
contribute both financially and through additional care work are also adequately
compensated on divorce.

41 A (n 5) [172].
142 hid [176].
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